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I

INTRODUCTION

Mapuche means 'people of the land' (Mapu – land, Che – people).1 This name suggests the existence

of a very special relationship between this people and their lands, the ancestral territory inhabited by

their precursors since unmemorable times. On the one hand, the (usually lengthy) association with a

particular  place  is  the  most  important  element  used to  identify  indigenous  peoples,  and  to

differentiate them from national minorities. On the other hand, the coupling of space and peoples

highlights the importance of safeguarding and promoting territorial and land rights in indigenous

contexts.2

The Mapuche share this strong link to their land and territory with other native peoples. What

distinguishes them from other indigenous universes, however, is their fierce resistance against the

assimilation efforts made by the Chilean State since the decades that followed its foundation. Which

elements determined the Mapuche's relatively effective resistance during the Conquista, first, and

then their continued proud attitude towards the conservation of their culture and the survival of their

people before the expansion and assimilation attempts of the Chilean State? 

The Mapuche were (and still are) numerous and geographically concentrated. At the arrival of the

Spaniards,  an estimated 1 million Mapuche inhabited Chile,  who were concentrated in  a large

region  in  South-central  Chile,  between  the  Bio-Bio  and  the  Toltèn  rivers.  The  harmonious

relationship between the Mapuche and their environment is believed to be one of the main reasons

for the tenacity of this people in defending their land, which pertained to them and to which they

pertained as well, against the invaders.3 

The struggle of the Mapuche people for the recognition and respect of indigenous rights in Chile

has focused,  in particular  (but  not  exclusively),  on land rights and on the control  over  natural

resources. Their demand consists in the claim to the restitution of the lands South of the Bìo-Bìo

river4, many of which are now owned by agricultural and forestry enterprises. Dams, hydroelectric

plants,  streets,  airports,  mines,  forestry  enterprises,  fishing  companies,  dumps  and  any  other

1 Lorenzo Nesti, “The Mapuche-Pehuenche and the Ralco Dam on the Bìo-Bìo River: the Challange of Protecting
Indigenous Land Rights”. In International Journal of Minority and Group Rights,  9:  1-40 (2002). Kluwer Law
International (Netherlands).

2 Patrick Thornberry, “Indigenous Peoples in International Law”, 37.
3 Josè Bengoa, “Historia del Pueblo Mapuche”, LOM Ediciones, Santiago de Chile (2008): 21-29.
4 Based upon Article 19 of the Treaty of Tapihue (1825), between the Mapuche and the Chilean State, in which the

latter explicitly recognized the existence of Mapu (the Mapuche independent territory).
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industrial  activity  that  pollutes  their  environment shall  end5,  since  they  inevitably  affect  the

indigenous communities' lives, impeding their autonomous development. Recently, such demand

has been extended to the right to be consulted any time that an environmental (mega)project is

initiated on their ancestral territory thanks to the ratification of ILO Convention 169 on the Rights

of Indigenous and Tribal Peoples in Independent Countries (ILO Convention 169, or simply “the

Convention”).6

The story of the relationship between the Mapuche and the Chilean State, since its foundation, is

one of continuous attempts of assimilation of the former into the latter.7 The dictatorship of Augusto

Pinochet Ugarte (1973-1989) constituted a long period of repression, in which indigenous peoples

were a repressed social group among many others. Many observers have noted that this relationship

went much worse with the transition to democracy (after 1990), generating an interesting paradox. 

As a matter of fact, the contemporary Mapuche struggle for the recovery of their ancestral territory

and of the control on its resources exploded a few years after democracy's return, on 1 September

1997, when three trucks charged with wood were set on fire.8 The trucks were driving their charge

out of a land in dispute between the forestry enterprise “Forestal Arauco”, property of the powerful

Italian-descending Angelini family, and the communities of the area of Lumaco (IX Region). The

communities of this area were calling for the recuperation of that territory in virtue of their ancestral

rights. 

From then on, numerous acts of  protest, occupations and continuous demonstrations of discontent

took place in different locations of Southern Chile. Some of these actions have reached high levels

of  violence,  involving  the  intervention  of  police  forces  and  private  security  guards,  the  latter

contracted by agricultural and forestry enterprises. Some of these confrontations caused the loss of

three young members of the Mapuche movement: Alex Lemùn (17 years old, dead in 2002), Matìas

Catrileo (23 years old, dead in 2008) and Jaime Mendoza Collìo (24 years old, dead in 2009). All of

them were shot by public security officers, and have become martyrs of the Mapuche struggle.

The return to democracy (1989) has furthered the need to reform the Constitution of 1980, dictated

by Pinochet, in order to allow the  opening up of the Chilean institutionalism towards international

human rights law. The constitutional  text was reformed three times:  in 1989, 1991 and 2005,9

5 “La  demanda  territorial  del  pueblo  Mapuche al  estado  chileno”.  Mapuche  Documentation  Centre.  July  2009.
Available  online  at:
http://www.Mapuche.info/mapu/lonkos090714.htmlhttp://www.Mapuche.info/mapu/lonkos090714.html

6 For a detailed explication of the right to be consulted (Article 6.1-2), and further contents of ILO Convention 169,
see Chapter III.

7 Jorge Contesse, “The Rebel Democracy: A look into the relationship between the Mapuche people and the Chilean
State”, Chicano Latino L. Rev. (2006): 139.

8 Servindi, "Chile: la criminalizaciòn del conflico Mapuche". Available online at: http://servindi.org/actualidad/30860
9 “Las reformas a la Constituciòn de 1980”. See the website of the library of the National Congress (Biblioteca del

Congreso  Nacional,  BCN),  available  online  at:  http://www.bcn.cl/carpeta_temas/temas_portada.2005-10-
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achieving a number of important improvements with respect to the reception of international human

rights law. While, today, the cruelties committed during the dictatorship are not denied any more,

the treatment given to indigenous peoples still violates international standards in a worrying way. 

The goal of the international instruments on indigenous rights is clearly that of reestablishing the

balance between the “excluded”  (the  weakest  and the poorest)  within  the  rest  of  society.  The

reasons why Chile decided to ratify ILO Convention 169 (1989) and to support the UN  Declaration

(2007)  on  the  Rights  of  Indigenous  Peoples  are  clear:  it  needed  to  demonstrate  the  correct

functioning of its young democracy.  The important  question, however, is:  did Chile manage to

reestablish this balance and to return its indigenous peoples their lost dignity? 

Although  with  many  reservations  and  hesitations,  Chile  accepted  the  challenges  posed  by

international organizations with the declared aim of improving its relationship to the indigenous

peoples inhabiting its territory. Notwithstanding the ratification of the Convention and the favorable

vote on the adoption of the Declaration, however, Chile has continuously evaded its duty to comply

with  the  obligations  assumed  under  international  law,  either  though  the  adoption  of  national

regulations having a  distorting effect  upon the rights  contained in  international  documents,  or

though unfavorable and unfair decisions by the Courts of the country. 

In other words, the country has showed insufficient compliance with the obligations established by

international instruments,  which was demonstrated by the rejection of Chile's country report  in

February 2011, after its examination, in conjunction with alternative reports submitted by workers'

and indigenous organizations, by the ILO Committee of Experts on the Application of Conventions

and Recommendations (CEACR) in November 2010. 

In the present work, I  adopt a descriptive approach: a “picture” of the current situation, of the

relationship between the Chilean State and indigenous peoples, has been taken. This image is based

upon the author's observation and work in the field of the Mapuche struggle for indigenous rights

during a period of approximately 6 months (from mid August 2010 to the end of February 2011).

The aim of this thesis is to explain why the current situation still lacks transparency, an adequate

level of trust and a genuine dialogue among the parties. After a short historical contextualization,

that  reviews  historical  events  until  the  end  of  the dictatorship  in  1989,  the  limitations  of  the

indigenous policies developed so far by the subsequent democratic governments, and of the main

instruments they adopted in an attempt to apply international  obligations to tackle the national

indigenous question are analyzed in details.

Which are the reasons for the country's unwillingness, or incapacity, to apply these instruments'

24.0525136469
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provisions in good faith? I argue, transversely, that Chile's democracy might be still insufficiently

“mature” in order to effectively and fully guarantee indigenous peoples' rights. The reasons might

concern a series of complex elements, which will be clarified, step by step, along the Chapters of

the present work, and finally restated in the Conclusion of this work.

Chapter I deals with the historical context of the current conflict involving the Chilean State and the

Mapuche  people,  aiming at  explaining  the roots  of  the  indigenous  demand for  land  in  Chile.

Chapter II uncovers the main traits of the national legal framework and will indicate the coordinates

within which the aforementioned conflict takes place. Chapter III is a journey along the XX century,

in which the birth and growth of the human rights protection system is analyzed, with focus on the

emergence, within it, of the indigenous rights regime. Chapter IV deals with ILO Convention 169

and the debate previous to its ratification by Chile, with the hoped implications of its entry into

force in this country and with the different obstacles posed to its full implementation at national

level. Chapter V deals with the duty to consult with indigenous peoples on measures affecting them

directly, and analyzed the difficulties encountered by the indigenous peoples inhabiting Chile in the

enjoyment of this fundamental rights. Chapter VI explores the current situation, making some light

on the pressures exerted by the Chilean economic model on indigenous peoples' lands and human

rights, and then showing how the struggle for land rights expanded into a more general struggle for

the recovery of the Mapuche's individual rights and dignity. 

After  that,  I  present  six  hypotheses  in  order  to  sum  up  the  salient  results  of  her  6-months

investigation on the relationship between the Mapuche and the Chilean State. The combined reading

of these hypotheses, and of their explications, should help demonstrating the central thesis of the

“immaturity” of the country's democracy, a trait that would explain Chile's incapacity to duly apply

international standards on indigenous rights.
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II

HISTORICAL CONTEXT

It is impossible to approach the Mapuche cause for indigenous rights without making reference to

their relationship to the land, especially in pre-Columbian times, and to the historical process that

generated their territorial demand. The current situation is the result of a series of processes that

changed the relationship of the Mapuche to their land over the centuries through the occupation,

usurpation, redistribution and exploitation of their ancestral territory and of its natural resources.

The aim of this chapter is to analyze the historical context, which is relevant in order to understand

the cultural roots of the current territorial demand. I will start analyzing the special relation of the

Mapuche to the land in the pre-Columbian period, the change occurred in this relation since the

arrival  of  the Spaniards,  its  developments over the colonial  and Republican periods,  up to the

Agrarian Reform implemented in the 1960s and then dismantled during the 1970s.

1. THE PRE-COLUMBIAN PERIOD

The origins of the Mapuche, or Araucanos10, is quite mysterious. According to historians, however,

there is sufficient archeological evidence that, between 500 and 600 b.C, a Mapuche culture already

existed on the Western side of the Andes Range.11 Short before the arrival of the Spaniards, the

Mapuche occupied a vast territory that extended from current Central Chile in the North to the

island of Chiloe' in the South12, and were subjected to the strong influence of the Incas,  from whom

they learnt agricultural and irrigation techniques, although maintaining their autonomy as a people. 

The main economic activities of the Mapuche in this period were hunting, fishery and recollection.

Although the economic system was oriented at subsistence, the richness of resources (woods, sea,

lakes and rivers) compensated the simplicity of the technology employed.13 For this reason, the

relation to the territory was not regulated by property, but rather based on the communal benefit of

its resources. Such communal use was linked to the membership to a lof,  a patriarchal institution

presided by the  lonko,  as well  as to the belonging to a  ruka,  house inhabited by the extended

10 The name given to the Mapuche by the Spanish colonists. Ibid.
11 Jose' Bengoa, “Historia del pueblo Mapuche. Siglos XIX y XX” , LOM Ediciones, Santiago de Chile, 2008: 16.
12 Jose'  Aylwin,  “Tierra  y  territorio  Mapuche:  un  anàlisis  desde  una  mirada  històrico  jurìdica”,  published  in

“Territorialidad Mapuche en el Siglo XX”, by Morales Roberto, Instituto de Estudios Indígenas, UFRO, Temuco, 2002:
3.

13 Jose' Bengoa, Op.cit.: 25.
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family.14 The family was the center of this society, the sole permanent social institution; apparently,

it was a wide, extended and complex family.15 Men could marry as many women as they could

afford; the richest (Ulmenes) had six or more, but the majority had two or three. One of the reasons

of polygamy in the Mapuche society is that there were more women than men. This unbalance, on

the one hand, was due to the casualties of  the frequent battles among different  groups or with

neighboring peoples and, on the other, to the captive of the enemy's women. 16

The Mapuche society was not organized in the form of communities with local character. Instead,

their living-space was dispersed, rather than concentrated in specific geographic areas. They neither

adopted any political hierarchy among them, nor established a central authority or power, apart

from the extended family. The main practice they applied to take decisions that affected common

interests was called by the Spaniards Parlamentos Generales (General Parliaments), where a great

number of traditional authorities assisted, and which reflected the strong confederate link that bound

the different Mapuche communities among them. Such practice also reflected the political ability of

the Mapuche, who were experts in peace negotiations. Parliaments were instances in which they

demonstrated their desire to  avoid a general insurrection and live in peace, side by side with the

Spaniards, but independently from them.17

Daily life was regulated by Ad-mapu, a kind of  legal code of a customary nature, orally transmitted

by the Ulmenes (wise-elders). The Ulmenes cared for the respect of communal law, prevented and

resolved  internal  disputes.18 Ad-mapu  regulated  the  rights  over  the  territory  and  its  resources.

According to this code. each family had the right to cultivate a parcel generation after generation.

Admapu also established the principle of respect for natural resources, that should not be destroyed,

but rather preserved for future generations.19

The language of the Mapuche is called  Mapudungun,  the  'language of the land'.  It  is an oral

language that emerged, supposedly, from the listening to the sounds of the elements of nature: wind,

rain, trees, sounds and movements of animals.20

14 Jose' Aylwin, Op.cit.: 4.
15 Jose' Bengoa, Op.cit.:29-31.
16 See Lorena Parra and Fabiàn Vergara, “Historia y conflicto Mapuche”, CEME- Centro de Estudios Miguel Enrìquez-
                      Available online at:      http://www.archivochile.com/Pueblos_originarios/hist_doc_gen/POdocgen0008.pdf  
17 Bartolome' Clavero, “Geografìa Jurìdica de Amèrica Latina: Pueblos Indìgenas entre Constituciones Ladinas”, 2008:

51. Available online at http://www.derecho.us.es/clavero/geografia.pdf
18 Lorenzo Nesti, “The Mapuche-Pehuenche and the Ralco Dam on the Bìo-Bìo River”, Op.cit.: 4.
19 Jose' Aylwin, Op.cit.: 4.
20 Although it is a language transmitted orally, some Mapuche organizations in Chile are trying to create an alphabet in

order to prevent its disappearance. Lorenzo Nesti, “The Mapuche-Pehuenche and the Ralco Dam on the Bìo-Bìo
River” Op.cit.: 3.
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2. LA CONQUISTA

At  the  arrival  of  the  Spaniards,  the  Mapuche  territory  (Mapu)  was  quite  densely  inhabited,

especially between the Bìo-Bìo  and Toltèn  rivers.  And an estimated  500.000 people inhabited

Araucanìa, a considerable number that suggests the existence of an organized and well structured

society, rather than of scattered nomad families of hunters, as part of the Chilean historiography

(Barros Arana) argues.  A well organized agrarian society existed at the arrival of the Spaniards,

characterized by  harmonious relations among people, and between them and their environment. 21 

Since the interest  of  the Spaniards towards  Mapu was motivated by the search  of  wealth  and

territorial expansion,  relations between the invader and the invaded people were belligerent since

the  first  contact.22 Unlike  the  indigenous  peoples  in  the  Northern  and  central  part  of  Chile  -

Aymaras, Atacameños, Mapuche-Pikunche and others23 – that had been subjected to the Incas before

and that, after initial resistances, accepted the Spaniards' presence and  recognized their institutions,

the  Mapuche  of  the  South  of  the  country  resisted  them.24 Although  agrarian  and  based  on

subsistence,  their society possessed the means for waging a war against the invaders. 

The war against the Spaniards (Guerra de Arauco)25 changed the Mapuche society abruptly. The

agrarian society, based on hunting, recollection and planting, became one based on breeding. The

Spaniards brought horses, cows and sheep with them, and started wheat plantations. Their arrival

caused  the  spreading  of  new plagues,  which  decimated  the  indigenous  population.26 The  first

campaigns of the Conquista were easy for the Spaniards, since collisions with the Mapuche were

relatively  few. However, the latter were preparing a great uprising, that would mark the beginning

of the Arauco War.27 The Battle of Curalaba (1598) demonstrated the military superiority of the

Mapuche, who destroyed all the cities built by the Spaniards South of the Bìo-Bìo watercourse.

21 Jose' Bengoa, Op.cit.: 16.
22 Correa, Mella,  "Las razones del Illkun/enojo.  Memoria, despojo y criminalizaciòn en el territorio Mapuche del

Malleco", LOM Ediciones, Santiago de Chile, 2010: 22.
23 The Mapuche have bever been a unitary people. At the arrival of the Spaniards they were, and still are divided into

different groups according to the geographic area they occupied or to a particular feature of the environment they
lived in. Some of these groups are: the Mapuche-Pikunche,the 'people of the North'; the Lafkenche, the 'people of
the sea'; the Pehuneche, the 'people of the pine-nut tree', who livealongside the Bìo-Bìo river; the Puelche, who live
in the Eastern part of Mapu; the Huilliche, the 'people of the South' and others. See Lorenzo Nesti, “The Mapuche-
Pehuenche and the Ralco Dam on the Bìo-Bìo River”, Op.cit.: 3.

24 Jose' Aylwin, Op.cit.: 5.
25 The term is used to indicate the bellicose relationship between the Mapuche and the colonizers between 1598 (year

of the first insurrection) and 1655 (the last insurrection before a period of stabilization and softening of the tensions
that lasted until 1700). It was divided into five phases of different intensity and characteristics. For more detailed
information see  See Lorena Parra and Fabiàn Vergara,  Historia y conflicto Mapuche,  op.cit.:  3.  Some authors
(Martìn Correa) use the term until  today, meaning that this war is still  an ongoing one. On the last point, see:
http://lanacion.cl/-aqui-esta-en-juego-la-vida-de-un-pueblo-/noticias/2010-11-13/172607.html

26 Jose' Bengoa, Op.cit.: 31.
27 Correa, Mella,Op.cit.: 23.
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Such victory, as mainstream Chilean historiography reports, was a disaster for the Spaniards and

changed the course of the War. Thereafter, the War abandoned the form of armed attack only, only

to assume new shapes: military means were substituted by means of assimilation, such as religious

missions, the formation of towns in order to facilitate “Christianization”, the creation of the border

(la Frontera) as a space of negotiation and vigilance, and especially the emergence of Parliaments

(Parlamentos) as instances of peaceful negotiation.28

Numerous Parliaments took place in the colonial period, and also after the foundation of the Chilean

Republic. The first significant Parliament took place in Quilìn in 1641, and the negotiation lead to

the recognition of the natural border of the Bìo-Bìo river and of the independence of the Mapuche

territory (Mapu) South of that watercourse.29 Numerous Parliaments were organized, and all of them

regulated  relations  among two independent  nations,  divided by a  Frontier.   The Parliament  of

Negrete (1726) established that the Frontier could not be passed by one part without the approval of

the other, establishing sanctions for who infringed this rule. The Treaties resulting from Parliaments

recognized multiple times the independence of Mapu from the Spanish Crown.30 The legal nature of

Parliaments, as some scholars argue (Clavero), was that of an international treaty between sovereign

nations.

The treaty signed as a result of the Parliament of Negrete in 1803 is interesting for the political

language used: words like “sovereignty”, “vassallage”, “subordination” and “obedience”, referred

to  the  Mapuche  situation  before  the  Crown,  stand  out  in  the  Treaty,  since  they  had  not  any

translation in Mapudungun  and thus were meaningless to them. Another element of this Treaty was

the identification of the “naturals” as “brothers” of the non-indigenous.31  Parliaments represented a

new power device: a formal compromise existed on both parts, but as soon as a peace agreement

was signed,  conflicts  begun again either  because of Spanish  incursions,  or  rather  in  Mapuche

assaults in the attempt of rescuing slaves or stealing cattle.32

The outcome of Parliaments was a permanent state of unrest. The whole Mapuche society got used

to war as a steady feature of its daily life. This obliged them to be constantly prepared for the next

battle.33 Form the legal  point  of  view, however,  the Mapuche control over Araucanìa remained

undisputed until the end of the Conquista, and well long after the Chilean independence.34

28 Correa, Mella, Op.cit.: 25.
29 Jose' Bengoa, Op.cit.: 140.
30 Other Parliaments were celebrated in 1651, 1683, 1692, 1693 y 1694, 1716, 1726, 1738, 1746, 1756, 1760, 1764,
1771, 1774, 1784, 1787, 1793, 1803and 1816 (Jose' Aylwin, Op.cit.: 5).
31 Bartolome' Clavero, Op.cit.:53.
32 Correa, Mella, Op.cit.: 28.
33 Jose' Bengoa,Op.cit.: 36.
34 Correa, Mella, Op.cit.:  30.
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3. THE REPUBLIC

The Chilean Republic was founded in 1810 within a sort of “cultural trauma” about its past and

ethnic origin.35  This paved the way for a contradictory attitude towards indigenous peoples, which

is the main feature of the contemporary “problem” with the Mapuche people.

The first legal act regarding the Mapuche was a Decree by President Bernardo O'Higgins, enacted

on 4 March 1819, which recognized the Mapuche the right to be Chilean citizens and to enter all

kind of contracts. A law of the 10th of July 1823 ordered the recognition of the indigenous presence

and of their properties. A landmark of the relations between the young Republic and Mapu is the

Treaty of  Tapihue (1825),  which came out of  a Parliament that  saw the presence of numerous

Mapuche representatives and that was negotiated in Mapudungun, but then written down only in

Spanish (!). The Treaty mentions the formation of a great “Chilean family” (Article 1), describing

the country as extending from Atacama in the North to Chiloè in the South (Article 2), which in

practice implied the definition of Chiles geographic limits and internal divisions. Mapu became a

kind of State within the State: it was divided by a frontier (la Frontera), and passports were needed

to cross it (Articles 22 and 30), while relations between the two political entities were held by

ambassadors and messengers (Articles 26 and 27).36

After Independence, Southern Chile was subject to flows of spontaneous internal colonization, and

many colonizers settled in Araucanìa, starting to negotiate with the Mapuche in order to acquire

land. In this context, around the mid XIX century, many contracts of a fraudulent nature between

Chileans and Mapuche were signed, in which Mapuche land was sold at very low prices.37 Ten years

later, the majority of the Mapuche lands had been fraudulently bought or simply occupied, the

indigenous communities being deprived in different ways and displaced. The Mapuche were not

used to the concept of property, nor had any word in Mapudungun to define it. Moreover, they did

not have any commercial criteria to define their land's value, which facilitated its usurpation. The

issue of property created a countless number of conflicts, and obliged the Government to intervene.

A law  was  created  in  1853  in  order  to  put  all  land  purchases  under  the  supervision  of  the

government's representatives in the province of Arauco. Meanwhile, large land acquisitions were

submitted to the central Government's consent.38 

This situation of confusion, caused by spontaneous colonization, came to an end in the 1860s, when
35 Jose' Bengoa, Op.cit.: 137
36 The Treaty explicitly speaks of a divisory line (the Bio Bio river) between two separate political entities (Articles 20

and 22) and of Chilean citizens as well as “naturals” (Article 17 and 19). Bartolomè Clavero, Op.cit.: 50.
37 Jose' Aylwin, Op.cit.: 6.
38 Jose' Bengoa,Op.cit. : 157.

15



the authorities decided the military occupation of the South and the initiation of a more controlled

model of colonization. Cornelio Saavedra was the main actor of the occupation of Araucanìa. His

plan for for the “pacification” of Aracuanìa, like mainstream Chilean historiography39 defines the

policy  and  military  campaigns  carried  out  between  1862 and  1883,  was  presented  before  the

Congress in 1861. He  was an advocate of a State-led colonization, that implied a military policy of

occupation, based on the construction of fortified lines and the invasion of the territory by armed

forces. Saavedra supported the idea of declaring all land of fiscal property: the State would have

apportioned  it  in  a  more  orderly  way,  organized  its selling  and  boosted  progress  through  the

immigration of European settlers.40 

The Mapuche territory enjoyed autonomy during the whole colonial period, until the end of the XIX

century. Since then, it became desirable for the Chilean State, and for numerous powerful within

it.41 In  1866  a  law   declared  all  the  territory  of  Araucanìa  a  State-ownership,  ordered  the

fragmentation of the Mapuche' ancestral territory and the handing out of Titles of Grant (Titulos de

Merced), documents that attested the indigenous property of delimited fields. The rest of the lands

was declared “wasteland”, put up for auction and sold in parcels of 500 hectares each.42 Since there

was no limit on the number of parcels one could buy, the auctions that took place in Santiago in the

1870s caused the extreme concentration of property that still characterizes Southern Chile, enabling

the extension of large estates of the type that had already been set up in the Central Valley. It is

interesting to note that the individuals that became the owners of large territories Southern than the

Bìo-Bìo  were  deputies,  important  entrepreneurs  (Edwards,  McKay,  Ebensperger)  and  bankers

(Bunster).43

The end of the occupation of Araucanìa is symbolized by the re-foundation of Villarrica by the

Chileans on the 1st of January 1883. Villarrica had been destroyed in 1598 by Pelantaru (a Mapuche

warrior),  and since that  moment it  had become the symbol  of  Mapuche independence. It's  re-

foundation opened a new era of the history of the this people. Once defeated, they were subjected to

a process of radication and relegated into indigenous reservations, while Chileans and European

settlers came to inhabit the towns of Araucanìa.44 The so called “pacification” of Araucanìa, in other

39 The term “mainstream historiography” refers to all those historians and history school books that do not tell the real
story of the military occupation of Araucanìa, and that are responsible for the general ignorance about the origins of
the  Mapuche  struggle  for  their  territorial  rights.  See  http://lanacion.cl/-aqui-esta-en-juego-la-vida-de-un-
pueblo-/noticias/2010-11-13/172607.html 

40 Jose' Bengoa, Op.cit.: 172.
41 “Aquì  esta'  en juego la vida de un pueblo”,  Article published in “La Naciòn” on the 14th of  November 2010.

Available online at: http://lanacion.cl/-aqui-esta-en-juego-la-vida-de-un-pueblo-/noticias/2010-11-13/172607.html
42 Jose' Aylwin, Op.cit.: 7.
43 “Aquì esta' en juego la vida de un pueblo”, Op.cit.
44 Jose' Bengoa, Op.cit.: 322-24.
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words, was a sanguinary process, whose victims were the Chileans of Mapuche origin.45

The radication process meant that the Mapuche's living-space was drastically reduced (6,18 hectares

per person)46 to limited areas, called reservations or reductions (Reducciones), were the survival of

their specificity was allowed, but in isolation from the rest of the Chilean society. As a consequence

of such reduction, 95% of the cattle was lost, condemning the Mapuche to hunger and misery.47 The

process was lead by a Radicatory Commission (Comisiòn Radicadora), whose task was displacing

the indigenous peoples from the richest soils and resettling them in the mountainous and marginal

areas. The Chilean State handed over 3.078 Titles of Grant  between 1884 and 1919, related to

approximately  475.000  hectares  of  land,  that  benefited  some  78.000  people.  The  process  of

radication ended in 1929, but almost one third (approximately 40.000 people) of the Mapuche were

not radicated, being left in uncertainty and poverty.48 The Mapuche defeat meant the loss of their

territoriality and their rights over the territory. Confinement in reservations transformed their habits,

forcing them to become peasants in order to subsist,  and to base their lives on agriculture and

breeding on  small  and  fragmented parcels.  They became a minority within  a  “white”  society.

Relegation into reservations, in sum, is the root of the culture of resistance that characterized the

Mapuche along the XX century, until the present days.49

4. THE AGRARIAN REFORM AND THE COUNTER-REFORM

Between 1931 and 1971 almost one third of the Titles of Grant were divided into small parcels and

assigned to private persons (mainly indigenous, but also non-indigenous). In the 1960s a series of

mobilizations and occupations aimed at recovering the lost land was initiated by several Mapuche

organizations  and  communities,  that  linked their  demands  to  the  movement  that  requested  an

Agrarian Reform.50 This was promoted in the context of a more general social change, impulsed

during the governments of Eduardo Frei (1964-1970) and Salvador Allende (1970-1973). Even if

the reform was directed to the peasantry in general, it benefited the Mapuche in a significant way.

The Ministry and the CORA (Agrarain Reform Corporation) expropriated, between 1965 and 1973,

almost 700 properties that exceeded an established maximum size, for a total of more than 700.000

45 “El mercado condena a los indìgenas”, by Nancy Yañez. Article published in Mapuexpress on the 17th of November
2010. Available online at: http://www.mapuexpress.net/?act=news&id=6242

46 Jose' Aylwin,Op.cit. : 7.
47 Correa, Mella,Op.cit. : 67.
48 Jose' Bengoa, Op.cit.: 354-357.
49 Jose' Bengoa, Op.cit. : 327.
50 Correa, Mella, Op.cit.: 157.
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hectares in the current IX Region of Chile. Allende included the territorial demands of the Mapuche

among his concerns, taking up the demands formulated by the Fist and Second Mapuche National

Congress.  The Government issued the Ley No 17.729 of  1972, in order to stop the process of

division of the Mapuche land, which was made possible only with prior consent of the absolute

majority  of  the  concerned  community  or  for  technical  reasons51;  also  a  Commission  for  the

Restitution  of  Usurped  Lands  was  established  (Comisiòn  para  la  Restituciòn  de  Tierras

Usurpadas). Apart from the land expropriations to be redistributed to Mapuche and other peasants,

the government  of  the  Unidad Popular52 developed training programs for  Mapuche leaders on

issues of trade-unionism, cooperatives and agrarian reform.53 The efforts of Allende's government

to return land to the Mapuche, however, have to be seen in the context of  the socialist political

project,  and  as  an  attempt  to  include indigenous  peoples  into  this  political  project  of  general

transformation of the society.  However,  the efforts were made void by the sluggishness of the

process of legal recognition of the expropriated property to the new owners, a fact that facilitated its

restitution to its previous owners as soon as Allende's government had been overthrown.54

Since the coup of the 11th of September 1973, that inaugurated the long dictatorship of Augusto

Pinochet Ugarte (1973-1989), a Counter-Reform started, that had been anticipated by right-wing

guerrilla movements opposing to the Agrarian Reform. During the dictatorship, the great majority

of the properties expropriated by Allende were returned to their former owners and the Mapuche

expelled.  Mapuche settlements,  cooperatives and productive units  were prohibited,  their  capital

goods and working tools confiscated. As renown, many people that had participated in the Agrarian

Reform were tortured, killed and persecuted. In 1978 and 1979 the military government enacted the

Decretos  Leyes  No 2.568 and  2750 on  the Division  of  Indigenous  Communities.  This  decree

cancelled the titles of ownership on the lands distributed since then to indigenous peoples.  Such

legislation was based on the civic principle of citizenship, i.e. on the assumption that “in Chile there

are  no  indigenous  peoples,  everybody is  Chilean”.55 Its  purpose  was  integrating  the  Mapuche

territories into the free-market economy. After the Counter-Reform, only 16% of the land that had

been recovered between 1962 and 1973 was still occupied by the Mapuche. Between 1979 and 1990

around 2000 Mapuche communities were divided; consequently, around 72.000 parcels were given

51 Jose' Aylwin, Op.cit.: 8.
52 “Unidad Popular” (UP) is the name of the coalition of leftist parties and movements, whose presidential candidate to

the elections of the 4th of September 1970 was Salvador Allende Gossens (1908-1973 which he won with 36,6% of
the votes (Correa, Mella: 166). The basic political program of the UP consisted of empowering the population and
creating a Popular State, establishing a planned economy and entrusting the Government with important social and
cultural tasks. For more material on the issue see: http://www.memoriachilena.cl/temas/dest.asp?id=unidadpopular
and http://www.archivochile.com/S_Allende_UP/doc_de_UP/SAdocup0001.pdf

53 Correa, Mella, Op.cit.: 170-176.
54 Jose' Aylwin, Op.cit. : 10.
55 Declaration of the Ministry of Agriculture in 1978, cited by Correa and Mella, Op.cit. : 194.
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to private owners. Although the legislation established the prohibition to alienate such parcels from

their indigenous owners, in practice the way was open for non-indigenous citizens to acquire such

parcels (through 99-years leases, assignment of rights, etc). This extreme fragmentation heavily

contributed  to  the  impoverishment  of  the  Mapuche,  which  started  to  leave  their  traditional

settlement areas and to migrate into the cities in search of fortune. According to the Census of 1992,

80% of  the Mapuche population had become urban.56

In sum, the legislation enacted during the dictatorship divided and impoverished the Mapuche,

while  favoring  the  forestry  enterprises,  that  started  their  activities  in  the  context  of  a  new

development strategy that would transform Chile into a wood exporter (pine and eucalyptus).57

5. CONCLUSION

In this chapter, the roots of the current conflicts between the Mapuche and the State about their

territorial right on the ancestral lands have been analyzed. Back in the pre-Columbian period, the

Mapuche had a very special relation to their territory, one that was not based on property, but rather

on the communal benefit of its resources. With the arrival of the Spaniards, such relation suffered

profoundly, being heavily affected by the their presence and by relations with them. The Mapuche

abandoned subsistence and started to breed cattle, entering commercial exchanges with settlers and

signing contracts to sell their land. However, neither had they any knowledge of the right and the

concept of property, nor they realized the value of the sold territory. The traditional relation of the

Mapuche to their land played, definitely, against them. 

As soon as the Chilean Republic was founded, attempts to include Mapu as a part of Chile started,

first through spontaneous colonization and then through the military occupation. The ancestral land

was divided in  parcels  and assigned to  indigenous communities  trough Titles  of  Grant.  These

obliged the Mapuche to accept a concept totally contrary to their  traditional relationship to the

territory. The traditional relation to the land had nothing to do with property, but was rather based

on the communal benefit  of natural resources an on respect for the source of all  food and the

“mother” of all living creature. Such a concept returns nowadays, and is to be find in the Mapuche'

call for their ancestral  right on the territory and its resources. Throughout the 1960s and 1970s, an

attempt to return the land to indigenous peoples was made, but under the dictatorship annulled by

the military government, that left the great majority of the land of Araucanìa in the hands of forestry

56 Instituto Nacional de Estadisticas, 1992. Cited by Jose' Aylwin, Op.cit. : 8.
57 Jose' Aylwin, Op.cit.: 10.
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enterprises. Clearly, the traditional relation between humans and environment that pertains to the

Mapuche worldview contradicts industrial expoliation and the consequent aggressive use of natural

resources made by enterprises of all  kind in Araucanìa.  Nowadays, the traditional   relationship

between the Mapuche communities and their environment emerges again, triggering their fierce

anti-capitalist struggle. In the next chapter I will analyze the national legal framework in which such

struggle has its foundations.
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III
NATIONAL LEGAL FRAMEWORK 

On the 1 December 1989, short after the end of the military dictatorship of Augusto Pinochet, the

candidate to the Presidency Patricio Aylwin, of the leftist coalition Concertaciòn de Partidos por la

Democracia, signed a compromise with the indigenous peoples, called the “Agreement of Nueva

Imperial”  (Acuerdo  de  Nueva  Imperial)58.  The  agreement  was  supported  and promoted  by 28

indigenous organizations, both of Northern and Southern Chile, and entailed indigenous support to

Aylwin's candidacy.59 Its importance resided in the compromise the future government assumed on

four points: i) the constitutional recognition of indigenous peoples and their economic, social and

cultural  fundamental  rights;  ii)  the  creation  of  the  National  Corporation  for  Indigenous

Development  (CONADI,  Corporaciòn Nacional  de Desarrollo Indìgena);  iii)  the creation of a

Special  Commission for  Indigenous Peoples (CEPI,  Comisiòn Especial  de  Pueblos Indìgenas),

endowed with the task of elaborating an Indigenous Law within four years; iv) the ratification of

ILO Convention 169 on Indigenous and Tribal Peoples in Independent States (1989).60

In  1991,  after  Aylwin's  election,  CEPI  was  created. It  elaborated  a  proposal  of  legal  and

constitutional reform in accordance with the Agreement of  Nueva Imperial.  However,  only the

Indigenous Law became reality within a couple of years, while the ratification of ILO Convention

169  and  the  constitutional  reform  both  created  manifold  problems.  The  former  suffered  an

enormous delay, becoming reality only in September 2008, while the latter has been formulated in

many different versions, but always blocked either by Congress or by indigenous organizations.61 

The  constitutional  reform is  being  postponed  until  the  present  day62,  confirming  the  fact  that

constitutional recognition of indigenous rights is much more than a symbolic issue. A formulation

that would be very welcome to indigenous organizations would affirm the multi-national nature of

the Chilean State, explicitly establishing the duty of the State to respect international standards on

indigenous issues.63 However, the formulations presented until the moment, were not satisfactory.

58 Available  online  at:  http://www.politicaspublicas.net/panel/biblioteca/doc_details/21-acuerdo-de-nueva-imperial-
1989.html

59 Jorge Contesse S, “The rebel democracy...", Op.cit.: 142.
60 Correa, Mella, “Las razones del Illkun/enojo...". Op.cit.: 203.
61 Victor  Toledo  Llancaqueo,  “Trajectoria  de  proyectos de  reconocimiento.1996-2000”.  Available  online  at:

http://www.politicaspublicas.net/panel/reforma/documentos/49-trayectoria-de-proyectos-de-reconocimiento-1990-
2006.html

62 Ricardo Salazar,  “Se retrasa proyecto de reforma constitucional a pueblos indìgenas”.  Article  published on the
electronic  newspaper  Radio  Universidad  de  Chile  on  27  October  2010.  Available  online  at:
http://radio.uchile.cl/noticias/88529/

63 Matìas  Meza-Lopehandìa  Glaesser,  “Reconocimiento  constitucional  y  derechos  fundamentales  de  los  Pueblos
Indìgenas.  Con  especial  referencia  al  derecho  a  la  consulta”.  Documento  de  Trabajo  No  9,  Observatorio
Parlamentario, June 2010: 33-34. Available online at: http://www.observatorio.cl/p_doctra
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Rather, they would “lock up” indigenous rights, constituting an obstacle, a misrepresentation of or

even  an  aberration  to  indigenous  rights.64 The  youngest  bill  of  constitutional  reform65 has  a

particularly unfavorable content for indigenous peoples, since it establishes that the Chilean nation

is “one”,“indivisible” and (leastwise) “multicultural”. This situation raises serious doubts on the

desirability, on part of indigenous peoples, of a constitutional reform: in fact,  if Constitution fixes a

formulation of the recognition of indigenous rights that is not supported by their holders, would it

not be more a  disadvantage than an advantage to have a set of “mutilated” rights recognized in the

Fundamental Charter of the Republic? This is not desirable, since it would be difficult to have the

numbers to step back, and change Constitution again. Indigenous peoples would be condemned to

“enjoy” a set of rights they did not ask for, since they have not been duly consulted on the reform

jet.66 As things are at the moment, indigenous peoples would perceive the approval of the current

bill as an obstacle to the successful exercise of their real rights.67

The ratification of ILO Convention 169 has taken more than 15 years from the moment in which the

proposal entered the Congress for the first time. In 2008 it has finally been ratified. Its importance,

and also its  extremely politically delicate  character,  resides in  the strengthening of  indigenous

political participation and territorial rights.68 The struggle over the ratification of ILO Convention

169, as well as the analysis of its content, will be debated in the next Chapter.

This Chapter aims at analyzing the national legal framework of indigenous rights in Chile.  I will

start approaching the issue of constitutional reform, a highly delicate political question in Chile.

Secondly, I will go on with the genesis and contents of the  Indigenous Law (Ley Indìgena 19.253

of 1993)69, the most important legal device applied to deal with indigenous peoples' rights until the

present day. I will focus on its limitations and the emergence of the dissatisfaction of indigenous

organizations  with  the  Act  and  with  CONADI.  Thirdly,  I  will  shortly  analyze  the  Chilean

constitutional order examining some interesting proposals, by an active sector of the Chilean civil

society, for overcoming the deadlock of constitutional reform.

64   For more information on the fears related to the constitutional reform see the following reading list: 
                       http://clavero.derechosindigenas.org/wp-content/uploads/2010/10/CHILE-RefCons-Piñera.pdf  
65 Centro de Politicas Publicas,  “Proyectos de reforma constitucional en materia indìgena. Boletines 5324 y 5522

refundidos”.  Available  online  at:  http://www.politicaspublicas.net/panel/reforma/documentos/687-proyectos-
refundidos.html

66 Observatorio Ciudadano, “Por reconocimiento constitucional inconsulto: Parlamento de Comunidades Autonomas
de Malleco envia carta a Piñera”. Available online at: http://www.observatorio.cl/node/1168

67 Diplomacia  Indìgena,  “Chile:  Proyecto  de  Reforma  Constitucional  Recorta  Derechos  de  Pueblos  Indìgenas”.
Available  online  at:  http://www.diplomaciaindigena.org/2011/01/chile-proyecto-de-reforma-constitucional-recorta-
derechos-de-pueblos-indigenas/

68  Jose' Aylwin, “Tierra y territorio Mapuche:...", Op.cit.: 12.
69  Available online at: http://www.leychile.cl/Navegar?idNorma=30620
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1. THE STRUGGLE OVER A CONSTITUTIONAL REFORM

 

The last two decades of the XX century have witnessed a generalized process of constitutional

recognition of the indigenous presence all over Latin America.70 This process, however, has not

taken place in Chile yet, were the State resists itself from such recognition.71 Only Chile, and five

other Latin-American countries (Cuba, Costa Rica, Dominican Republic, El Salvador, Puerto Rico

and Uruguay) do not recognize indigenous peoples in their  constitutional texts.72 Constitutional

recognition is  one  of  the  core  demands  of  indigenous  peoples  in  Chile  since  the  return  of

democracy.  As mentioned before,  it  was one of  the cornerstones of the “Agreement of  Nueva

Imperial” (1989). 

Over these 20 years, there has been discontinuous parliamentary discussion about a constitutional

reform.  The  demand  of  the  indigenous  movement  initially  focused  on  the  recognition  of  the

existence of indigenous peoples on the national territory and of their  presence there since pre-

Columbine  times.  A second  phase  of  the  movement's  demand  was  related  to  the  exercise  of

indigenous peoples' collective rights, that had been recognized in international law.73  The drafts of

constitutional reform that reached the National Congress since 1991 were petty and ambiguous, but

even so they were impeded and rejected, on the one hand, by right-wing parties (that were at the

opposition until 2010). Such ambiguity, on the other hand, raised the opposition of the indigenous

movement to unsatisfactory drafts of constitutional reform, one time after the other.74 

According to professor Toledo, it is impossible to reach an agreement upon a constitutional formula

on the recognition of indigenous peoples that satisfies both the indigenous demand, based upon

international standards, and the Government, since there are not the numbers to approve it.75 There

are manifold technical obstacles to this reform, the first of which is the requirement of two thirds of

70 This movement was inaugurated by the creation of the UN Working Group on Indigenous Populations trough the
Economic  and  Social  Council  resolution  1982/34  (available  online  at:
http://www2.ohchr.org/english/issues/indigenous/groups/groups-01.htm  ).   For more information see the next chapter.  

71  Bartolome' Clavero, “Reconocimiento Mapu-Che de Chile: Tratado ante Constituciòn”, Op.cit.: 62.
72 Costa Rica recognizes the duty of the State to protect indigenous languages, while El Salvador recognizes the right

to teach them. See Alexandra Tomaselli, “Natural resoures' claims, conflicts and self-empowerment of indigenous
movements in the  Cono Sur.  The case of  Chile”.  Paper presented at the 5th Nordic  Latin American Research
Network Conference NOLAN 2010 “Society, Culture, and Nature in Latin America. New Political Tendencies”,
Copenhagen  10-12  November  2010,  and  forthcoming  in  International  Journal  on Minority  and  Group  Rights,
No.2/2012.

73 Matìas  Meza-Lopehandìa  Glaesser,“Reconocimiento  Constitucional  y  Derechos  Fundamentales  de  los  Pueblos
Indìgenas, con especial referencia al Derecho a la Consulta”, Op.cit.

74 “Trayectoria de una negaciòn. La transiciòn chilena y el  c ompromiso de reconocimiento constitucional de los
pueblos indìgenas. 1989-2006”, by Victor Toledo Llancaqueo, Centro de Polìticas Pùblicas y Derechos Indìgenas.
Santiago, Chile, April 2006: 3. Available online at: http://www.scribd.com/doc/15779668/2006-Dossier-Trayectoria-
de-Una-Negacion-Chile-19892006

75 The party traditionally against the recognition of indigenous peoples' rights in Constitution was Alianza por Chile.
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the votes in favor of a change in the constitutional text.76 Another problem is represented by the

political compromise that would have to be reached in order to have the necessary votes to approve

a reform.77 The latter would, at this point, be an aberration of indigenous rights, with the risk of

locking them up for several decades. Constitutional recognition, according to professor Toledo, is

just a means to an end: it is important but not essential to the realization of indigenous rights, which

exist  independently  from such  recognition.  Given  the  situation  of  stalemate  with  regard  to  a

constitutional reform, the question is if it is desirable or not.78 

This situation creates manifold tensions with the international obligations that Chile assumed by

signing instruments of international law that deal with indigenous “peoples”. Both ILO Convention

196 and the Universal Declaration of the Rights of Indigenous Peoples (see Chapter III) contain

contain a set of rights that concern indigenous “peoples”,  and not any other category, making the

adjustment of the domestic constitutional order more urgent than ever.

Relations  between  States  and  indigenous  people  are  regulated  by  Treaties  and  Constitutions.

According  to  professor  Clavero,  Chile  is  a  paradigmatic  example  of  a  State  that  ignores  its

international obligations. It still founds its relations to the indigenous peoples inhabiting its territory

mainly on the Constitution rather than on multilateral treaties, which are scarcely considered in the

Chilean  juridical  order.79 In  the  following  paragraphs,  I  will  first  analyze  some  Chilean

constitutional history since the creation of the State and, second, the frustrated attempt to impulse a

Constitutional reform since 1991, with the aim of emphasizing the contrast between the Treaties

ratified,  in past  and present times, and Chile's constitutional texts.  Finally,  I  will  review some

Articles of the current Constitution (1980) that are fundamental when debating the nature of the

State's obligations before indigenous peoples.

76 Article  127  of  the  Political  Constitution  of  the  Republic,  available  online  at: http://www.leychile.cl/Navegar?
idNorma=242302

77 As already mentioned, the right-wing coalition Alianza por Chile (renamed Coaliciòn por el Cambio in 2009) was
traditionally contrary to the constitutional recognition of indigenous peoples' rights, mainly because of fears related
to the development of separatist tendencies. Alianza por Chile was composed by liberal and conservatorist parties
such as UDI (Uniòn Demòcrata Independiente and Renovaciòn Nacional. The left-wing coalition was traditionally
more open to this  recognition,  even if  recent criticism has revealed the alleged collusion of  Concertaciòn,  PC
(communist party) and UDI deputies in favour of the approval of an agreement on the constitutional reform that
would write off indigenous rights, instead of recognizing them at constitutional level. For further information on this
agreement, see “Insolito Acuerdo de Diputados Concertaciòn-PC-UDI para desconocer Convenio 169 de pueblos
indìgenas”.  Available  online  at:  http://www.elclarin.cl/index.php?
option=com_content&task=view&id=23488&Itemid=44

78 “Trayectoria de una negaciòn”. Op.cit.: Introduction.
79 Bartolome' Clavero. Op.cit.: 43.
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1.1  CHILEAN  CONSTITUTIONAL  HISTORY  BETWEEN  TREATIES AND  

CONSTITUTIONS

The contemporary lack  of  constitutional  recognition of  indigenous  peoples  in  Chile  follows a

specific  logic:  in  fact,  non-recognition is a permanent  feature  since the very beginning of  the

Chilean Republic. In the Proclamation of the Independence of Chile (1 January 1818), not a word is

dedicated to the recognition of the presence of a different people (the Mapuche), and of a territory

that had enjoyed autonomy until that moment (Mapu).80 

The story of the relationship between the Chilean State and the Mapuche people is one of constant

forced assimilation of the latter into the former”, reads Jorge Contesse.81 The Constitution of 1822

traced  the  natural  boundaries  of  Chile  for  the  first  time  (Article  3)82,  and  recognized,

simultaneously, the presence of indians, whose “civilization” would have been task of the Congress

(Article 47). However, this is the first  and last explicit  reference to the indigenous presence in

Chilean constitutional history. In the Constitutions that followed (1828 and 1833)83, a discontinuous

State emerged: while the “white” country was limited to the areas of Santiago, Concepciòn (in

central  and  central-Southern  Chile,  respectively)  and  Valdivia  (in  the  South),  there  was  an

unconquered country in the middle, with which Treaties had been negotiated in Parliaments.84 Such

instances contained compromises between two parts, Mapu and the Spanish Crown, first, and the

Chilean authorities  -  in  a  federal  perspective -  after  Independence.  According to  the Mapuche

historian Pablo Marimàn, “the relation of Chile with the Mapuche people was  one of a pact”.85

Chilean governments, however, decided to ignore such Treaties, and gave absolute priority to the

Constitution.86 In other words, a unilateral instrument (the Constitution) instead of bilateral one (the

Treaty)  prevailed in shaping relations between two different  entities,  thus betraying the federal

80 Correa, Mella. Op.cit.: 39.
81 “The rebel democracy: a look into the relationship between the Mapuche people and the Chilean State”, Op.cit.:

139.
82 The territory of Chile has as natural limits: Cape Horn in the South; the desert of Atacama in the North; the Andes

Range  in  the  East;  the  Pacific  Ocean  in  the  West.  “Constituciòn  polìtica  del  estado  de  Chile  sancionada  y
promulgada el 30 de octubre 1822”. Available online at: http://www.leychile.cl/Navegar?idNorma=1005168

83 Available online at: http://www.bcn.cl/lc/cpolitica/index_html
84 Bartolome' Clavero, Op.cit: 46.
85 Pablo Marimàn, “Parlamento y Territorio Mapuche”, Pablo Marimàn ed., 2002:14.
86  The practice of Parliaments with Mapu, typical of the Colonial period, was carried on during the first decades of the
Republic. Then, however, respect for the agreements reached with the “naturals” (supposedly the“brothers” of the non-
indigenous in the “great Chilean family”), was liquidated through war, despoliation. The Parliament in Tapihue (1825),
however, still recognized the natural border of the Bìo-Bìo river (Article 8); that passports were required to cross it
(Articles 22 and 30); that diplomatic relations took place (Articles 25 and 27) between the “two political entities”
(Articles 20 and 22), and that Article 29 even contained the possibility to establish a common constituent Congress. The
newly arrived people divested indigenous peoples from their sovereign attributes, in particular of the jurisdiction over
their lands, the recognition of their different forms of social organization and their status as subjects of international law.
Bartolome' Clavero. Op.cit.: 50.
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compromise of mutual recognition and respect between Chile and Mapu.87 

In contrast with the attitude of the Chileans to the Treaties negotiated in Parliaments, the Mapuche

believed in the great importance of Parliaments, as a source of legitimacy of their territorial and

cultural  demands.  They  perceived  the  agreements  reached  as  international  treaties  between

sovereign nations,88 as genuine agreements that generated rights and duties on both parts.89 Treaties

and Parliaments contained the territorial rights claimed by the Mapuche nowadays: while the former

recognized the sovereignty of the Mapuche over their lands, the latter were carried out on base of

the  free  and  informed  consent  of  both  parts,  their  bilateral  character  being  fundamental.  The

outcomes of Parliaments, in other words, were the first source of the legal recognition of the right to

self-determination.90 Mapu, essentially, had recognized the existence of the Chilean State, but such

recognition was first ignored by Chilean authorities, as they decided to start colonization and the

subsequent military occupation of the South, and later by mainstream historiography as well as by

the judiciary.91 Treaties represented a first phase, in which Chile did not have the military means to

defeat the Mapuche, as a sort of strategy to gain time. Chile never considered the Treaties with

indigenous  peoples  as  agreements  between  equal  nations  nor  anything  similar,  although  such

instruments are, in their nature, at least of a bilateral (where not multilateral) nature. In other words,

Chile's  unilateral  perception  of  the  treaties  with  Mapu  totally  nullified  the  meaning  of  such

instruments  on  Chilean  part,  leading  to  the  plain  non-recognition  of  indigenous  rights  by

Governments, their Parliaments and Judiciaries.

Nowadays, the process of expropriation of Mapuche lands and resources continues, following a

dynamic of continuity with the Constitutions of 1822 and the violated Treaty of Tapihue (1825). For

the Mapuche, agreements with the invader were an issue of life or death, in that they were the only

means to try to ensure their independence, apart of war. They argue that the Treaty of Tapihue still

constitutes the basis of their land claims.92  The unilateral violation of that  Treaty  by Chile does not

mean its loss of validity for the other part: the Mapuche still base their claims upon this agreement,

although infringed by Chile.93 

87 Ibid: 54.
88    Bartolome' Clavero: 56-58.
89 Contesse. Op.cit.: 145.
90 “Informe  de  la  Comisiòn  Verdad  Històrica  y  Nuevo  Trato,  Bibliografìa  y  Anexos”, volume  I.  “Posiciòn  y

recomendaciones de los comisionados Jose' Llancapàn Calfucura, Aucan Huilcaman Paillama y Galvarino Reiman
Huilcaman, sobre el  Informe de Verdad y Nuevo Trato”,  part  4:  “Los  Tratados,  la  Soberanìa y los Derechos
Territoriales del Pueblo Mapuche”. Available online at: http://biblioteca.serindigena.org/libros_digitales/cvhynt/

91 This position is assumed by the Commission for Historical Truth and a New Deal with indigenous peoples in the
attempt  to  reject  the  idea that  a  process of  state-led expropriation,  that  occurred during  colonization as such,
legitimises the restitution of the ancestral lands to indigenous peoples. Bartolome' Clavero: 60.

92 “La  demanda  territorial  del  pueblo  Mapuche al  estado  chileno”.  Mapuche  Documentation  Centre.  July  2009.
Available online at: http://www.Mapuche.info/mapu/lonkos090714.html

93 Bartolome' Clavero: 66-67.
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Chile resisted to recognize the foundational importance of Treaties in past, and tends to do the same

in present times. Since the foundation of the Chilean State, new Constitutions have violated former

Treaties,  that  are not  duly registered in historiographical  memory.  Nowadays, the contradiction

between  Constitution  and  Treaties  has  not  ended  its trajectory  yet.  Chile's  struggle  over  a

constitutional reform is still  an open question, and the paradox of international obligations not

backed by the constitutional recognition of indigenous peoples continues unresolved.

1.2 THE CONSTITUTIONAL NON-RECOGNITION OF INDIGENOUS PEOPLES

In  1991,  the  first  democratic  President  of  the  Republic,  Patricio  Aylwin,  presented  before  the

Chamber of Deputies a draft of  constitutional reform for the recognition of indigenous peoples. The

draft would have added to Article 1 of the Political Constitution of the Republic the compromise of

the State to care for the adequate juridical protection and development of the indigenous peoples

that  integrate the Chilean Nation  (emphasis added).94 In 1992, the Chamber modified the draft,

setting the duty of indigenous people to integrate into the Chilean Nation before the duty of the

latter to care for the protection and development of indigenous peoples.95 This draft, however, was

abandoned,  and  the reform postponed  -  all  the  attention  being  focused on  the issuing  of  the

Indigenous Law 19.253 of 1993 - and finally rejected on the 17th of October 2000. In 1999 a motion

of a group of Deputies proposed a new draft containing, apart of the constitutional recognition of

indigenous peoples and their right to maintain, develop and strengthen their identity and traditions,

important compromises in the field of political participation, among which there were: the creation

of an indigenous electoral registry; the election of 10 more deputies (10 of 130, instead of 120) and

3 senators by the people inscribed in such registry; the creation of an Indigenous Parliament; the

election of additional Councilmen for every 5% of indigenous population living in a town.96

In 2000, another senators' motion proposed a draft of constitutional reform that contained the State's

duty to promote the  respect  and development of indigenous cultures and at  granting the  equal

participation of indigenous peoples in the Chilean society.97 In 2002, however, the motion was

94 “Reforma constitucional relativa a los pueblos indìgenas”, Boletìn No 513-07, presidential message of 7 January
1991. Available online at: http://sil.senado.cl/pags/index.html   searching by the number ot the document.  

95 “El  Estado reconoce y ampara a los indìgenas que integran la Naciòn chilena y velarà por su desarrollo y su
adecuada protecciòn jurìdica”. Draft of constitutional reform, 1992. Bartolome' Clavero. Op.cit.:44.

96 The motion was proposed by the following Deputies: Huenchumilla, Elgueta, Garcìa, Tuma, Hernandez, Ojeda,
Luksic, Bustos, Ceroni, Latelier. The title of the draft is “Reforma constitucional que reconoce la existencia de los
pueblos indìgenas y les otorga participaciòn polìtica en el Estado”.  It is contained in Bulletin No 2360-07, 6 July
1999, and is available online at: http://sil.senado.cl/pags/index.html   searching by the number of the document.  

97 The motion was proposed by the Deputies: Bitar, Hamilton, Silva and Viera-Gallo. The title of the draft is “Reforma
constitucional sobre elecciones de Diputados y Senadores, composiciòn del Senado, integraciòn y atribuciones del
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approved after adding the concept of the “ indivisibility of the Nation” before the recognition of the

diversity of origin of the Chileans and the guarantee of the right to strengthen each indigenous

culture's  identity.98 From then  on,  the  premise of  indivisibility  of  the Chilean  Nation  became

invariable. In 2006, this premise became even stronger, “one and indivisible”: La Naciòn chilena es

una  e  indivisible,  and  references  to  national  security,  the  protection  of  the  population,  the

strengthening of  the  family and the harmonious integration of  all  sectors  of  society appeared,

together with the State's compromise to guarantee the conservation, development and strengthening

of indigenous traditions,  languages,  religions and identities.99 However,  the second part  of  the

proposal (the State's compromise) was rejected by the Chamber, highlighting that the sole point of

consent on the issue of the constitutional recognition of indigenous peoples was its first part: “The

Chilean Nation is one and indivisible”.100

In September 2007, another motion was presented by a group of Senators, and then promoted by

new President Michelle Bachelet.101 In  November of  the same year,  that  draft  was revised and

merged with a second, newer draft.102 The proposed text was articulated into four key-points: i) the

constitutional recognition of the multicultural character of the Chilean Nation; ii) the constitutional

recognition of indigenous peoples; iii) the recognition of the right to protect, develop and strengthen

indigenous identity, languages, institutions and social and cultural traditions; iv) the protection of

indigenous lands and the access to its resources. At the time of the last visit of the United Nations

Special Rapporteur on the Rights of Indigenous Peoples (April 2009), the Government was working

on the same draft of constitutional reform.103 However, such a draft did not satisfy the international

standards that bound Chile in virtue of the international instruments ratified: while it recognized the

existence  of  indigenous  peoples  in  the  country,  it  granted  special  rights  just  to  “individuals”,

“communities” and “organizations”, and not to “peoples” as such.104 

Tribunal Constitucional, Fuerzas Armadas, Consejo de Seguridad Nacional, Plebiscito y otras materias que indica”.
Bulletin No 2534-07, 6 July 2000, available online at:http://sil.senado.cl/pags/index.html searching by the number of
the document.

98 “La Naciòn chilena es indivisible. El Estado reconoce la diversidad de origen de los chilenos que forman parte de la
Naciòn y declara su especial  preocupaciòn por las poblaciones indìgenas originarias,  a las cuales garantiza su
derecho  a  fortalecer  los  rasgos  esenciales  de  su  identidad”.  Draft  of  constitutional  reform,  2002.  Bartolome'
Clavero.Op.cit.: 44.

99 “Establece  una  reforma  constitucional  sobre  pueblos indìgenas”,  Bulletin  No  4069-07,  10th of  January  2006.
Available online at: http://sil.senado.cl/pags/index.html     searching by the number of the document.  

100 Bartolome' Clavero, Op.cit.: 44-45.
101 “Proyecto de reforma constitucional que reconoce el aporte de los pueblos originarios a la conformaciòn de la

naciòn  chilena”. Boletìn  No  5324-07,  available  online  at:  http://sil.senado.cl/pags/index.html searching  by  the
number of the document.

102 Bulletin 5522. Available online at:  http://sil.senado.cl/pags/index.html   searching by the number of the document.  
103 Bulletins 5324 and 5522 fused and reviewed. The whole processing of the draft (2007-2010) is available online at:

http://sil.senado.cl/pags/index.html     searching by Bulletins number 5324 or 5522.  
104 “Informe Anual sobre Derechos Humanos en Chile 2009”, Ediciones Universidad Diego Portales, Santiago de Chile,

2009: 219.
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It is not a novelty that the term “people” creates apprehension on part of States. Such sentiment is

clearly  linked  to  the  connected  exercise  of  the  right  to  self-determination,  deriving  from

international law.105 The First Report of the Commission on Constitution, Legislation, Justice and

Regulation,106 delivered to the Senate on the 23th of January 2009 and regarding the constitutional

reform being discussed in Congress, is particularly interesting on this point. On page 21 of the

Report, although the text agreed upon contains the term “indigenous peoples”, the Commission

specifies that the subjects of the rights recognized in the proposed version of Article 4 of the CPR

are  “communities”,  “organizations”  and  “members”.  Moreover,  the  Report  concludes  that  all

indigenous  rights  recognized  have  to  remain  subjected  to  the  national  juridical  order.  The

apprehension linked to the constitutional recognition of indigenous rights is particularly evident in

the case of territorial and water rights, since it could be argued that the recognition of the ancestral

use  of  such  resources  constitutes  the  foundation  of the  indigenous  right  to  use  them.107 The

insistence  of  the  State  in  negating  the  collective  character  of  its  indigenous  peoples  is  even

supported by sentence Rol 309 of the Constitutional Court (2000).108 In its Consideration number 44,

the Tribunal affirms that the expression “indigenous peoples”, in the context of the Convention, has

to be intended as one or more groups of individuals showing common cultural characteristics. Such

groups, even if  enjoying the right to participate and to be consulted on issues that affect  them

directly, are not endowed with any public power. Consultation, moreover, shall be subjected to the

Supreme Law of the State to which the these groups pertain. In sum, indigenous peoples do not

constitute autonomous collective entities  in-between individuals and the State.109

The latest draft of constitutional reform is, thus, that of the 7 April 2009 (Bulletins 5324 and 5522

merged together). It has been subject to the numerous proposals made by different Senators (Viera-

Gallo, Navarro, Gomez, Letelier, Horvath and Chadwick) between July and September of the same

year.”110 According to Professor Clavero, such draft writes indigenous rights off, and he gives four

105 See note number 11 of this Chapter.
106 “Primer informe de comisiòn de Constituciòn, Legislaciòn, Justicia y Reglamento”, 23 January 2009, available

online at http://sil.senado.cl/pags/index.html     searching by the number of the Bulletin (5324), under   Tramitaciòn.  
107 Alexandra Tomaselli,“Reformas legales y derechos indìgenas en Chile: Que tal estamos con el Convenio 169?”,

paper presented at the XIV Encuentro de Latinoamericanistas Españoles, Santiago de Compostela 15-18 September
2010, kindly provided by the author (atomaselli@eurac.edu).

108 Such sentence refers to  the request of 31 deputies to  check the constitutionality  of  ILO Convention 169 that,
according to them, was unconstitutional for procedural and formal reasons. They meant, on the one hand, ILO
Convention should have been adopted by the Chamber of Deputies with the majority required for dealing with
constitutional issues, rather than ordinary law. On the other hand, they argued that Convention 169 contravened the
institutional bases. See Chapter III.

109 “Considerando 44”, “Sentencia Tribunal Constitucional Rol 309 de 2000. Rechaza recurso de inconstitucionalidad”.
Available online at:  http://www.politicaspublicas.net/panel/jp/678-sentencia-tribunal-constitucional-rol-309-agosto-
2000.html

110 "Proyectos de reforma constitucional en materia indìgena: Boletines 4324 y 5522 refundidos. " Updated on the 11   of  
October  2010.  Available  online  at:   http://www.politicaspublicas.net/panel/reforma/documentos/687-proyectos-
refundidos.html
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important reasons for his argument: 

1. The  first  element  that  stands  out  in  the  draft  is not  the  constitutional  recognition  of

indigenous  peoples,  but  the  statement  that  the  Chilean  Nation  is  “one,  indivisible  and

multicultural”  (Article  4.1).  On  this  point,  Matìas Meza-Lopehandìa  observes  that

indigenous peoples have manifested their repudiation of such concept of indivisibility, since

it constitutes the negation of diversity and reveals the unfunded fear of separatist processes

on part of the State (something they have never invoked). Secondly, he observes that the

concept of Nation incorporated in the draft negates its multinational character. The concept

of Nation should, according to the author, make clear that different peoples are the bearers

of sovereignty. Thirdly, he notes that the concept of multiculturalism111 is a weak one, that

has showed to be insufficient in promoting inter-cultural relations in  the Latin-American

region.112

2. The draft  does not recognize indigenous peoples as political subjects: it recognizes their

mere presence and endows with rights just their communities and individuals (Article 4.2).

Resisting  to  endow  indigenous  peoples  with  rights,  the  draft  does  not  comply  with

international standards, also avoiding the recognition of the right to self-determination, and

subjects the exercise of rights to the national juridical order.113

3. The controversial draft would recognize the land properties and the right to the use of water

resources of indigenous communities and individuals. According to Meza-Lopehandìa, the

fact  that  constitutional  protection  is  limited  to  land  property  and  to  the  use  of  water

resources is dangerous. The concept  of  “land property”,  in fact,  does not  extend to the

concept  of  “territoriality”,  maintaining  the  distinction  between  soil,  subsoil  and  waters

present in the current Chilean legislation.114 The situation is even worse with reference to

water rights: the draft would make Article 64 of the Indigenous Law, which protects the

collective property of waters resources of the Aymaras and Atacameños (indigenous peoples

of the extremely dry Northern Chile), void. The draft proposed would reduce the property

111 Introduced in the draft  in accordance with the policy “Re-conocer: pacto social por la multiculturalidad” (Re-
conocer:  social  pact for  multiculturality),  launched by President  Michelle Bachelet  in 2008 and containing the
objectives  to  be  met  during  her  mandate  on  indigenous  issues.  For  more  information  go  to:
http://www.observatorio.cl/contenidos/naveg/doc9/re_conocer.pdf

112 Matìas Meza-Lopehandìa Glaesser, Op.cit.: 25.
113 Ibid: 26.
114 The property of the land does not confer any property right neither on the subsoil, nor on the waters present in it.

According to the Chilean legal system, it is perfectly possible that a land pertains to an indigenous community, the
subsoil to a miner enterprise and the waters to a third person. In this way, indigenous territorial autonomy is heavily
compromised. For more information see: Victor Toledo Llancaqueo, “ Todas las Aguas. El subsuelo, las riberas, las
tierras. Notas acerca de la desprotecciòn de los derechos indìgenas sobre sus Recursos Naturales y contribucipòn a
una  polìtica  publica  de  defensa”.  Available  online  at:  http://www.scribd.com/doc/14847243/Todas-las-Aguas-
Derechos-de-los-pueblos-indigenas-sobre-sus-recursos
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rights115 and the right to use the waters that flow within the lands of the communities to the

mere use of such resources. Moreover, the draft would subject these property and using

rights to national laws. Neither the Civil Code nor the Waters Code,116 in fact, do recognize

the collective property of  territorial  and water rights:  in sum, the draft  of  constitutional

reform in question would favor the application of the most unfavorable laws for indigenous

peoples. The aim of this draft, as Senator Viera-Gallo has noted, is not that of innovating the

content  of  the  current  Chilean  water  rights  regime, but  rather  that  of  fixing  it

constitutionally. He said this to calm the preoccupation of Senator Larraìn, who meant that it

is not possible to affirm that an ancestral right to indigenous use of water resources exists,

and that establishing a constitutional right to such use would mean creating a new juridical

statute that would conflict with the actual regime of water rights established by the Waters

Code.117 In  other  words,  the  aim  is  impeding  indigenous  rights  to  be  elevated  to  the

constitutional level.

4. The statement  that  enables  indigenous  people to  organize their  lives according to  their

customs, provided that  these do not  contravene the Constitution and national law. Such

condition clashes with the analogue disposition contained in ILO Convention 169 (Article

8.2), that limits the autonomous organization of indigenous peoples just when contradicting

the  “fundamental  rights”  contained  in  the  national  legal  system  and/or  violating

internationally  recognized  human  rights,  and  adds  to  the  right  to  organize  on  base  of

indigenous custom the right to do that through their own institutions (Article 8.2).

In sum, the reform that should recognize indigenous people, apart from not doing so, would even

write off some fundamental guarantees indigenous peoples enjoy to the date (collective property,

the higher barrier of “fundamental rights” to their autonomous organization according to custom –

in the formulation of the bill  of  constitutional  reform in question,  that barrier is notably lower

because limited to the Constitution and national law).118

Another question related to the constitutional reform is the duty of the State to consult indigenous

peoples on any legislative measure that affects them directly. In his Recommendations to Chile, the

115 With relation to the property recognized in Article 64 of the Indigenous Law, jurisprudence has recognized that such
property is based upon the immemorial use that indigenous peoples have done of water resources. Yhus, an ancestral
right to property is recognized. Matìas Meza-Lopehandìa Glaesser, Op.cit.: 27.

116 “Decreto  con  fuerza  de  ley  numero  1.122.  Fija  texto del  còdigo  de  aguas”.  See  Title  II.  “Del  dominio  y
aprovechamiento de las aguas”. Available online at: http://www.dga.cl/otros/documentos/codigodeaguas.pdf

117 “Primer informe de la comisiòn constituciòn, legislaciòn, justicia y reglamento”, 23 of January 2009. Available onlie
at:  http://sil.senado.cl/pags/index.html   searching  by  the  number  of  the  Bulletin  (5324-07,  under  the  section  
"Tramitaciòn".

118 Bartolome'  Clavero,  “Chile:  Reforma  cancelatoria  de derechos  indìgenas”.  Available  online  at:
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C169
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United Nations Special Rapporteur on the Rights of Indigenous People, James Anaya, dedicated a

paragraph to such obligation.119 In paragraph 17 of his Report, Anaya states that the duty to consult

indigenous  peoples  on  the  issue  of  constitutional  reform  is  up  to  the  Congress.  The  Special

Rapporteur, furthermore, recalls that Sentence Rol 309 of the Constitutional Court declared the right

to  be  consulted  to  be  a  self-executing  right.120 He  asserts  his  will  to  monitor  the  process  of

constitutional reform, that should be shaped as a dialogue aimed at reaching a consensus between

both  Chambers  and  indigenous  peoples.  Moreover,  Anaya  specifies  that  a  genuine process  of

consultation should be different from the “diffusion of information” carried out by CONADI and

MIDEPLAN between April and July 2009, and should satisfy the applicable international standards,

included those contained in ILO Convention 169 and in  the UN Declaration on the Rights  of

Indigenous Peoples.121 The Rapporteur, in another document, specifies the international principles

applicable  to  consultation  on  the  issue  of  constitutional  reform,  and  enumerates  the  minimal

requisites  of  a  consultation  process  conform  to  ILO Convention  169.122 Since  the  issue  of

consultation will be analyzed more deeply in Chapter V of this work, I postpone the discussion on

this topic, going on with the analysis of the reflections that have developed out of the frustration

caused by this impossible constitutional reform. 

2. THE CONSTITUTION OF 1980: DEMOCRATIC INTERPRETATIONS

The current Chilean Constitution (CPR, Constituciòn Polìtica de la Repùblica)123 was dictated by

Augusto Pinochet in 1980, and progressively modified  in 1989 and 2005. Its text does not contain

any reference to indigenous peoples, and its framework does not favor the exercise of their rights.

However, it is possible to make an attempt of democratic and republican interpretation, that could

serve as a platform for such exercise, although the text still needs deep modifications. Matìas Meza-

Lopehandìa,  in  a study on the constitutional  recognition and the rights  of  indigenous peoples,

identifies a number of Articles through which the exercise of indigenous rights could take place, and

119 “Reconocimiento  constitucional.  Las  recomendaciones del  Relator  Anaya  al  Congreso de  Chile  (Pàrrafo  17)”.
Available  online  at:  http://www.politicaspublicas.net/panel/reforma/documentos/693-consulta-reconocimiento-
congreso.html

120 “Sentencia Rol 309 del Tribunal Constitucional”
121 Bartolome'  Clavero,  “Consulta  indìgena  y  reforma  constitucional  en  Chile”.  Available  online  at:

http://clavero.derechosindigenas.org/?p=1298
122 James Anaya, “Principios internacionales aplicables a la consulta en relaciòn a la reforma constitucional en materia

de  derechos  de  los  pueblos  indìgenas  en  Chile”,  24th of  April  2009.  Available  online  at:
http://www.politicaspublicas.net/panel/re/docs/238-principios-internacionales-para-la-consulta-a-los-pueblos-
indigenas.html

123 “Decreto 100. Fija el texto refundido, coordinado y sistematizado de la Constituciòn Polìtica de la Repùblica de
Chile”. Available online at: http://www.leychile.cl/Navegar?idNorma=242302
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others that would need to be modified.124 In other words, a democratic interpretation of the current

Constitution, although limited and requiring numerous reforms, could help to fill-in the gap left by

the failed constitutional reform.

Article 1.1 of the CPR establishes that all people were born free and equal in dignity and rights,

while  paragraph  2  contains  the  recognition  and  protection  of  “intermediate  groups”125,  and

guarantees them the necessary autonomy in order to meet their specific objectives. If we consider

indigenous  peoples  as  an  “intermediate  group”,  then they should  be recognized  the necessary

autonomy to meet their objectives, as granted to them by international instruments. Paragraph 3 of

the same Article states that the State is at the service of the human person and the common good,

and shall contribute to the creation of those social conditions that enable all members of the national

community their best spiritual and material realization possible. In other words, the Constitution

obliges the State to protect and promote the different cultures that exist in the country, since they

represent  those  “social  conditions”  that  enable  the spiritual  and  material  realization  of  the

individual. The concept of dignity, moreover, could be interpreted in a way that includes the State's

obligation  to  promote  the  dignity  of  those  individuals  that  want  to  preserve  their  indigenous

identity.126

Article 3.1 establishes that the Chilean State is unitary. According to Alejandro Silva Bascuñàn,

unity does not mean that certain norms may not be applied just to one group of people within a

country. The recognition of territorial autonomy to indigenous peoples within a unitary State is

perfectly conceivable.127 Paragraph 3 of the same Article states that it is the duty of the State to

promote and strengthen the balanced development of the regions in the country. If the development

of regions is not intended only as the political (legislative and administrative) decentralization of the

State, the concept could enable the exercise of indigenous peoples' rights. The strengthening of

regional development, a concept that does not necessarily have the same meaning for everyone,128

could be intended, for instance, as based upon human groups that show common geographic, social

and economic characteristics, that are responsible for the generation of their own authorities. 129 

In Article 5.1, the Chilean Constitution (CPR) is one of the most important Articles with respect to

124 Matìas Meza-Lopehandìa Glaesser, Op.cit. 
125 The  Constitution  does not  define  such  “intermediate groups”.   According  to  the  doctrine,  the  term refers  to

permanent  collective  bodies,  that  pursue  specific  aims  (such  as  trade  unions,  neighbourhood  councils  and
professionals' associations) and that are endowed with legal personality. Matìas Meza-Lopehandìa, Op.cit.: 10.

126 Ibid.: 9.
127 Alejandro Silva Bascuñan, “Tratado de Derecho Constitucional, Tomo IV. La Constituciòn de 1980, Bases de la

Institucionalidad. Nacionalidad y Ciudadanìa, Justicia Electoral”, 2nd edition, Editorial Juridica de Chile, Santiago de
Chile, 1997: 17.

128 Indigenous peoples do not conceive development in the same way as the majority or the authorities of the State do.
On this issue, I  would strongly recommend to watch the documentary entitled: “En el  Nombre del Progreso”,
directed by Darko Marimàn. Pelon Producciones. Available online at: http://vimeo.com/12643008

129  Matias Meza-Lopehandìa, Op.cit.: 21
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indigenous peoples' rights, and arguably the most complex obstacle to their exercise. It establishes

that sovereignty resides in the Nation. The norm, then, specifies that sovereignty is exercised by the

people through plebiscites and periodic elections, and by the authorities established in the same

Constitution. The concept of Nation does not cover the “Historical Nation” (Naciòn Històrica),130

which does include indigenous peoples as well as settlers. In the formulation of Article 5, however,

sovereignty is  exercised by the electorate and by elected authorities, a formulation that  clearly

prevents the recognition of indigenous peoples' rights. According to the democratic interpretation of

the Constitution of 1980 proposed by the lawyers of the Citizen Observatory,131 the term “Nation”,

contained in Article 5.1, is perfectly applicable to indigenous peoples: adjusting the constitutional

text to the international standard would mean recognizing that the Nation is made up by different

peoples, and thus includes indigenous people.132

The second paragraph of Article 5 is dedicated to the limits to the exercise of sovereignty. Such

limits are constituted by the respect of “fundamental rights that emanate from human nature”. The

mentioning of these rights implies the inclusion of customary international law and ius cogens, as

well as of those fundamental rights contained in the Constitution and in the international treaties

ratified by Chile. In this way, the Constitution extends its protection to rights it does not recognize

directly.133 

The Citizen Observatory has proposed a draft of constitutional reform that includes the legitimate

claims of indigenous peoples in light of international standards.  The proposed reform concerns

Articles 4 and  5 of the Constitution. Article 4 currently states that Chile is a democratic republic.

The draft would add a second paragraph, establishing that sovereignty resides in the peoples that

conform  the  Chilean  Nation.  Such  peoples  exercise  it  directly,  through  periodical  elections,

plebiscites  and  other  forms  of  participation  established  by  the  Constitution,  and  through  the

delegation of its exercise by the authorities that it determines. Through adding a second paragraph

to this Article, the plurality of Chile's indigenous peoples are defined as the bearers of sovereignty

and entitled with the right to self-determination.

The other proposed change would affect Article 5, and establish that sovereignty is limited by the

respect of the rights guaranteed by the Constitution, as well as by international human rights law

130 As Meza Lopehandìa reports,  the “Historical  Nation” consists of  the sum of subsequent  generations that have
contributed to generate the soul of the Nation. Based on the Acts of the Ortùzar Commission, reported by Silva
Bascuñàn. Matìas Meza-Lopehandìa, Op.cit.: 22.

131 Observatorio Ciudadano (Citizen Observatory) is a non-governmental organization that advocates for human rights
in general, and for indigenous rights in particular. Its members are mainly lawyers, who have played an important
role in helping the indigenous communities of Southern Chile to claim their rights before Courts. The offices of the
Observatorio Ciudadano are located in Temuco (VIII Region), Antonio Varas 428. For further information see the
website of the organization: www.observatorio.cl

132  Ibid, Op.cit. 22.
133  Ibid, Op.cit. 14.
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(Article 5.1 of the draft). A second paragraph would establish that the indigenous peoples which

inhabit the Republic enjoy the right of self-government on their territories, on the issues that affect

them at the local level, as well as to administer natural resources to be found there. Article 5.2 of the

draft contains an explicit reference to indigenous “peoples” and their right to territorial autonomy,

following Article 4 of the UN Declaration on the Rights of Indigenous Peoples (2007). Article 5.3

contains the States' recognition indigenous peoples' ownership of their territories, as established in

international law, without prejudice to the States' territorial integrity. This paragraph establishes the

bases for indigenous territorial reconstruction, and adds the content of Article 46.1 of the same

declaration, with the aim of granting territorial integrity.134

Such proposal is an attempt by civil society to respond to the concerns raised by the parliamentary

debate  on  the  issue  of  constitutional  reform.  It  also  follows  the  Special  Rapporteur's

recommendation  on  issuing  of  proposals  of  constitutional  reform  not  only  by  indigenous

organizations, but on part of civil society as well.

3. THE LEY INDÌGENA 19.253 OF 1993 AND ITS LIMITATIONS

The Indigenous Law on the Promotion, Protection and Development of Indigenous Peoples of 1993

(Ley  19.253 sobre  Fomento,  Protecciòn  y  Desarrollo  de  los  Indìgenas  de  1993) concerns  all

indigenous peoples that inhabit the national soil.135 The rights enshrined in the Indigenous Law are

varied, and range from the rights to political participation to the fundamental rights to land and, last

but not least, to social, economic and cultural rights.

The Indigenous Law 19.253 established the duty of the society, in general, and of the State, in

particular, to respect, protect and promote the development of indigenous peoples' culture, families

and  communities.  It  also  establishes  the  adoption  of  adequate  measures  in  order  to  protect

indigenous lands, care for their adequate exploitation, ecological balance and expansion (Article

1.3). The Law establishes the National Corporation for Indigenous Development (CONADI), the

most important actor in the implementation of public policies on indigenous issues. Its activities

have been supported by other institutions (the Ministry of Planning and Cooperation – MIDEPLAN

- , the Ministry of Education – MINEDUC – and others), and by regional and local governments

located in indigenous areas.136

134 Matìas Meza-Lopehandìa Glaesser, Op.cit.: 30-35.
135 For this reason, the law contains specific dispositions for each indigenous people, according to the characteristics of

the land and water resources that belong to them. 
136 “Los derechos de los pueblos indìgenas en Chile”. Chapter IV: “Los derechos del pueblo Mapuche”. Informe del

Programa de Derechos Indìgenas, Instituto de Estudios Indìgenas. Universidad de la Frontera 2003: 9.
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Shortly  after  its  approval,  however,  the  Law  started  to  be  criticized  by  the  same  indigenous

organizations that had negotiated it. In order to understand the general dissatisfaction of indigenous

peoples, the  negotiation process in Congress will be analyzed. It produced numerous modifications

with respect to the initial proposal, which significantly weakened its content. The same happened to

CONADI.  In  the next three paragraphs, I  will  review the content  of  the Law, commenting the

modifications that were introduced during discussions in Congress, and that substantially weakened

its efficacy, causing dissatisfaction with the Law and conflicts between CONADI and indigenous

organizations.

3.1 POLITICAL PARTICIPATION

The limitations of the Indigenous Law in the field of political participation, compared to the draft

negotiated with indigenous organizations, are numerous.

Article  1  of  the  Indigenous Law recognizes the existence of  indigenous “human groups”,  that

inhabited the national territory before the foundation of the State. This Article enumerates different

“ethnic  groups”137 and  establishes  the  State's  duty  to  respect,  safeguard  and  promote  the

development of indigenous culture and lands. This provision names “human groups” (agrupaciones

humanas) and “ethnic groups” (ètnias), but lacks the  recognition of indigenous “peoples”. The use

of  this term would imply the right  to  self-determination,  as  established in  international  law.138

According to indigenous organizations, the definition of Article 1 neglects their historic trajectory,

cultural  heritage  and  claims  to  the  ancestral  territory.139 The  negation  of  the  recognition  of

indigenous “peoples” in the Law was due to the strong opposition of the right-wing party Alianza

por Chile. Right-wing deputies still argue that only one people - the Chilean - exists according to

Constitution. They fear that the use of the term “people” would threaten the integrity of the State.140

137 These are the Mapuche;  Aymaras;  Rapa Nui  or  Pascuenses;  Quechua and Colla  in the  North of  the  country;
Kawaskar or Alacalufe, and Yàmana or Yagàn in the South (Article 1, Indigenous Law 19.253 of 1993).

138 “The right of self-determination of peoples is a fundamental principle in international law. It is embodied in the
Charter of the United Nations and the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights. Common Article 1, paragraph 1 of these Covenants provides
that:
"All peoples have the rights of self-determination. By virtue of that right they freely determine their political status
and  freely  pursue  their  economic,  social  and  cultural  development."  
The  right  of  self-determination  has  also  been  recognized  in  other  international  and  regional  human  rights
instruments (…). Self-determination embodies the right for all peoples to determine their own economic, social and
cultural development.(...) It is important to stress that for indigenous peoples the term self-determination does most
often NOT imply secession from the state.” Source: IWGIA-International Working Group for Indigenous Affairs,
What is Self-determination? Available online at: http://www.iwgia.org/sw228.asp

139 Correa, Mella, Op.cit.: 204.
140 Calbucura, Le Bonniec,"Territorio y Territorialidad en contexto post-colonial Estado de Chile- Naciòn Mapuche".
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Articles 9 and 10 promote the creation of Indigenous Communities and Indigenous Associations.

According to Article 9, the members of a Community shall pertain to the same ethnic group and

present certain common requisites related to their origin.141 Article 10 establishes the formal process

for the establishment of an Indigenous Community. Each Community shall have a statute and a

directory, and shall  be registered with CONADI. Once constituted, the Community enjoys legal

personality. The limitations of establishing Indigenous Communities are not to be underestimated:

by  recognizing  formal  Indigenous  Communities  and  establishing  a  fixed  process  for  their

constitution, the Law denies the existence of traditional authorities, like the lonkos (chiefs, leaders)

and werkenes (messengers). It formalizes the organization of indigenous peoples into communities

of an occidental (wingka) character.142 The communities recognized by the Law have nothing to do

with traditional forms of representation, like the lof  (the place of the family), the  rewe (enlarged

community, made up by different  lofs  that make reference to the same sacred symbol) and the

aillarewe  (a  political  organization established in  times  of  war  and made up of  nine  rewes).143

Basically, the Act neglects the value of pre-existing traditional authorities, making them unfit to

deal with CONADI and the rest of the public sector. 

Title V of the Law is dedicated to the issue of indigenous participation. Article 34 establishes the

obligation of any public body, either of the central government or of territorial administrations,  to

hear  and consider  the  opinion of  Indigenous  Communities,  the  newly  constituted  “CONADI

communities”, created according the procedure established by Article 10 of the Indigenous Law,

when affected by the measure implemented.144 The experience of Mapuche organizations in this

field has generally been negative: in the majority of the cases, their opinions have been heard, but

not  taken into consideration in decisions of public authorities when allowing public and private

projects, even if such projects affected them directly. The cases of the hydroelectric enterprise Ralco

and of the “by-pass” highway built around Temuco are emblematic of the neglected consideration

of the Mapuche' opinion on issues affecting their communities.145 The most evident limitation of this

Ebook production (2009): 13. Available online at: http://www.Mapuche.info/mapuint/calbucura090500.pdf
141 In order to establish a Community, the aspiring members shall i)proceed from the same family ii) recognize the

same traditional authority iii) own or have owned the same communal lands iv) proceed from the same ancient
settlement (Article 9 Indigenous Law 19.253 of 1993).

142 The so-called “CONADI communities” (comunidades CONADI) are made up by a president, a vice-president, a
secretary and a treasurer.  Their establishment requires the consent of one-third of the adult members of a pre-
existing  community,  and  a  minimum  of  ten  members.  Such  a  pre-determined  structure  has  caused  the
marginalization of traditional authorities, generally elderly people. These were substituted by young and educated
leaders,  connected to governmental  and non-governmental  organizations.  “Los  derechos del  pueblo  Mapuche”.
Op.cit. : 10-11.

143 Alexis  Lòpez  Tapia,  “Los  Mapuche”.  Published  on  Revista  Acciòn  Chilena.  Available  online  at:
http://www.accionchilena.cl/Pagina%20Central/los_Mapuche.htm

144 Before ILO Convention 169 was ratified in 2008, Article 34 of the Indigenous Law was the sole legal basis of
consultation in Chile.

145 “Los derechos del pueblo Mapuche”. Op.cit.: 15.
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Article  is,  however,  that  there  was  no  established  mechanism  to  regulate  consultation until

September 2009, when ILO Convention 169 entered into force in Chile (15th of September). On the

4th of September 2009,  just a few days before the entry into force of the Convention, the Ministry

of Planning (MIDEPLAN) issued Decree 124, that regulates the consultation and participation of

indigenous peoples.146 Another limitation is, again, the non-recognition of traditional authorities and

forms of organization.  In  essence,  the exclusive interlocutor  of  the public  sector are registered

Indigenous Communities.

Article 26 and 27 of the Law deal with the Areas of Indigenous Development (ADI, Areas de

Desarrollo Indìgena).  An ADI is a delimited area in which the State should concentrate its efforts

in order to improve the living standard of the indigenous communities living there. An ADI can be

created by MIDEPLAN on proposal of CONADI, if there are the requisites required in Article 26.2

(concentration of  indigenous population living on ancestral  lands,  ecological  homogeneity,  and

others). Currently, there are four ADIs in Mapu (VIII, IX and X Regions), of a total of ten all over

Chile.147 One problematic aspect of the ADIs created on the Mapuche territory is the absence of real

participation on part of communities in the definition of their territorial extension and management.

The ADIs' incapacity to impulse a participative development in determined areas appears clearly in

the case of the ADI Alto Bìo-Bìo, where the Ralco hydroelectric project was impulsed, and in the

case of the ADI Lago Budi, where a coastal highway has been built against the Mapuche's will.

Both projects were not impulsed in the context of the ADIs, nor took into consideration indigenous

participation in such decisions.148

The right of indigenous communities  to participate in the administration of protected wilderness

areas (areas silvestres protegidas) is recognized in Article 35. Such participation should take place

according to the modalities decided by CONADI. Also the regulation of community rights to use

the resources present in protected areas should be participative. However, there are no examples of

effective  initiatives  that  enable  Mapuche  participation  in  the  management  and  controlled

exploitation  of  protected  areas  yet.  The  only  exceptions  are  the  agreements  between CONAF

(Corporaciòn  Nacional  Forestal)  and  the pehuenches of  Curarrehue  with  regard  to  Villarrica

National Park, and with the huilliches of Chiloe' with regard to Chiloe' National Park.149 Articles 36-

37  deal  with  Indigenous  Associations,  establishing  a  procedure  to  endow  them  with  legal

146 “Chile.  Decreto  124.  Reglamenta  Art  34  ley  19.253.  Consulta  y  participaciòn  de  los  pueblos  indìgenas”. 4
September  2009.  Available  online  at:  http://www.politicaspublicas.net/panel/legislacion-chilena/asuntos-
indigenas/576-decreto124-2009.html  .   For a detailed analysis of the decree see the Chapter IV if this work..  

147 “Areas  de  desarrollo  indìgena”.  Website  of  CONADI.  Available  online  at:  http://www.conadi.cl/index.php?
option=com_content&view=Article&id=62&Itemid=57

148 “Los derechos del pueblo Mapuche”. Op.cit.:13.
149 Ibid.: 16.
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personality,  according to  the same procedure used to establish Indigenous Communities  before

CONADI. In other words, everything that relates to indigenous participation in indigenous affairs

has to pass through CONADI. 

Title  VI  is  about  CONADI,  defined  in  Article  38  as  a  public  service.  Although  functionally

decentralized, endowed with legal personality and its own budget, it is subject to the Ministry of

Planning and Cooperation (MIDEPLAN). Article 39 establishes that the main purpose of CONADI

is the promotion of  indigenous peoples' participation in national life, while Articles 41-44 regulate

the composition, mission and functioning of the National Council of CONADI (Consejo Nacional

de CONADI).  The National  Council  is  the institution's  supreme body.  It  is  composed of  eight

representatives of the Government and eight indigenous Counsellors. The latter are elected through

an indirect procedure: indigenous communities and organizations vote for their favourite candidate

at level of each indigenous people; then, the three candidates that won the majority of votes within

each indigenous people are proposed to the President of the Republic. 8 of the 24 candidates are

finally designated by the President to the charge of Counsellors: four Mapuche, one Aymara, one

Atacameño, one Rapa Nui and one representative of the urban indigenous population, as established

in Article 41d) of the Indigenous Law.150

According to the draft of the Law, the Council should have been composed of eleven, rather than

eight, indigenous representatives.151 The creation of CONADI obeyed to the desire of indigenous

peoples  to  participate  into  the  definition  of  state policies  related  to  indigenous  affairs.  So,

governments  have  subsequently  promoted  the  election of  indigenous  national  directors  of  the

institution,  as  well  as  the  integration  of  numerous professionals  and  technicians  into  its

organizational structure. However, some actors have complicated indigenous participation within

CONADI: for instance, the election of indigenous counselors every four years, as mentioned above,

is  indirect and  subject  to  the  designation  of  the  President  of  the  Republic.  Many indigenous

organization have, thus, required the reform of the Law in order to establish the direct election of

indigenous counselors within CONADI. 

As noted in the first report to the ILO on the application of Convention 169, CONADI is the body

entrusted with the promotion, coordination and realization of State actions in favor of the integral

development  of  indigenous  individuals  and  communities  in  the  social,  cultural  and  economic

realms, and with the furthering of their participation in national life. However, as the alternative

report to the ILO prepared by the Human Rights Center of the Diego Portales University and the

Citizen Observatory of  Temuco, in collaboration with other organizations related to indigenous

150 The election of such representatives was regulated by the Supreme Decree No 464 of the Ministry of Planification
and Cooperation, published on 19 December 1994 and derogated by Decree No 263 of 23 September 1999.

151 Calbucura, Le Bonniec, Op.cit.: 37.
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peoples' rights highlights,152 the recent outbreak of violence in relations between the Mapuche and

the Chilean State is motivated mainly by the failure of CONADI's indigenous policies and by the

institution's  inefficiency.  Performance  of  the  National  Council,  the  only  body  through  which

indigenous  representatives  could  control  public  public  policies,  was  also  criticized  because  of

alleged episodes of corruption and clientelism among the Councelors.153

The case of the Ralco hydroelectric enterprise is emblematic in showing the weakness of indigenous

representation through CONADI. The National Council of that institution would have had to give

its approval to the land swaps needed in order to allow Ralco to build a dam in Alto Bio-Bio (VIII

Region).154 However, the first two National Directors (Huenchulaf and Namuncura, elected in 1994

and 1997 respectively) were both removed because they opposed the construction of the dam. In

1998, under the government of Eduardo Frei Ruiz-Tagle (1994-2000), a non-indigenous official

named Rodrigo Gonzales was elected National Director of CONADI. The construction of the dam

of  RALCO was  finally  approved  by Gonzales,  apparently  more  government  friendly  than his

precessors. Since then, CONADI is not perceived as a mediator between indigenous communities

and the State anymore, nor as a genuine instance of co-management of indigenous policies. The

situation  has  gone  even  worse  since  the  escalation  of  many conflicts  involving  national  and

multinational  companies started to plague newspapers and television.155

Some more elements related to political participation are contained in other Articles. Article 54, for

instance, establishes the validity of indigenous customary law among indigenous peoples, as long as

it  is  compatible  with  the  Chilean  Constitution.  Differently  from  the  draft,  that  would  have

introduced the obligation to consult indigenous peoples before they were exceptionally transferred

from their place of residence (Article 25 of the draft), such obligation is not to be found in the Law.

Moreover, the Law denies the possibility of creating instances of indigenous association on a larger

scale,  for  instance  through  the  constitution  of  federations  of  indigenous  communities  or

organizations, thus limiting the efficacy of the rights to political participation contained in the Law

and wiping them out in practice. 

In sum, the rights to political participation recognized in the Indigenous Law are largely insufficient

and, although there is a timid recognition of participation in the second comma of Article 34,156 any

152 These organizations are the following: Consejo del Longko del Pikun Wijimaku, Grupo de Trabajo Mapuche sobre
los Derechos Colectivos and Wallmapuwen.

153 “Informe Alternativo 2010 respecto del Cumplimiento del Convenio 169 sobre Pueblos Indìgenas y Tribales de la
OIT,  al  cumplirse  un  año  de  su  entrada  en  vigencia  en  Chile”.  Available  online  at:
http://www.derechoshumanos.udp.cl/wp-content/uploads/2010/10/memoria-alternativa-convenio-169-oit-chile-
2010-1.pdf

154 For  more information on the project,  see:  http://www.Mapuche-nation.org/espanol/html/medioambiente/ma-ntcs-
05.htm

155 “Los derechos del pueblo Mapuche”. Op.cit. : 13.
156 Article  34.2  states  that  indigenous  people,  when  law  permits  it,  shall  be  represented  in  those  participation
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initiative is left to the public bodies concerned.157 

3.2  LAND AND WATERS RIGHTS

The aims of the Law in the field of indigenous lands are multiple: the first is to put an end to the

fragmentation of the indigenous reductions, that had been carried out since the 1920s, with serious

consequences in terms of dispossession, poverty and migration to urban centers. Secondly, the Law

aims at enabling the recognition of the territory historically inhabited by indigenous peoples, taking

care of their protection and avoiding their alienation by non-indigenous individuals, as had occurred

in past. Finally, it opens up possibilities for the extension of the indigenous lands, as these were

clearly insufficient for the communities' material and cultural survival.

CONADI, through the Fund for Indigenous Lands and Waters (FTAI, Fundo de Tierras y Aguas

Indìgenas) has played a key-role in the implementation of the Law's dispositions on the protection

and extension of indigenous lands.158 Title II (Articles 12-22) of the Indigenous Law deals with the

recognition, protection and development of indigenous lands.  According to Article 12 of the Law,

indigenous lands are i) those actually occupied by indigenous people in virtue of different titles

recognized by the State (Titles of  Grant, Titles of Commissary and others),  ii)  those that  have

resulted  from  free  transfers  from  the  public  sector to  indigenous  peoples,  iii)  those  that  are

registered in a special registry of indigenous lands (Registro Pùblico de Tierras Indìgenas) or iv)

those that have been declared as such by a tribunal, in the context of a litigation. On the latter point,

Hernando Silva notes that the Law merely links the characterization of indigenous lands to the

possession of an official Title (and other modalities, which importance is secondary). As already

explained in Chapter I, such Titles gave the Mapuche the ownership of only a very limited part of

their ancestral territory.159 By recognizing as “indigenous” just those lands linked to official Titles,

the  Law neglects the traditional relationship of the Mapuche to the land. Their understanding of the

term “ownership” is linked to the use of the land and its resources: what they have always used to

survive, belongs to them. In other words, the Law imposes an alien concept of property on them,

and consolidates it.160 According to Correa and Mella, the definition contained in Article 12 has the

mechanism granted to  the  “intermediate  groups”.  However,  it  is  unclear  if  this  definition  includes indigenous
peoples or not.

157 Calbucura, Le Bonniec. Op.cit.: 10.
158 “Los derechos del pueblo Mapuche”. Op.cit.: 19.
159 Such part, moreover, became progressively smaller and smaller, as neighbouring colonists and big estates illegally

displaced their hedges into indigenous lands (the so-called corridas de cerco).
160 Interview with Hernando Silva, Temuco, 18th of November 2010. Hernando Silva is a lawyer. He studied Law and

Social  Science  and  graduated  in  2007  at  Universidad de  Chile.  Currently,  he  is  a  researcher  at  Observatorio
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effect of excluding ancestral lands from its scope: they do not enjoy any degree of legal protection

through the Indigenous Law.161

Article  13  endows   the  indigenous  lands  recognized  by  the  Law,  of  collective  and  private

ownership, with legal protection and exempts them from taxation. Moreover, a general prohibition

to alienate or acquire indigenous lands, except by members of the same community, is established.

The lands owned by communities cannot be leased, while those owned by individuals can, but for a

maximum of 5 years (Article 13.4).162 According to the law, indigenous lands can be exchanged

with non-indigenous lands of the same value and with the previous consent of CONADI163, while

land acquired by an indigenous individual becomes an “indigenous land” and  is inscribed in the

registry of indigenous lands (created by Article 15). The provision enables such exchanges on an

individual,  not  communitarian,  basis  which,  in  the  past,  has  allowed  to  subtract  important

extensions of indigenous lands, especially within the Mapuche territory.164 According to Article 16,

the absolute majority of the members of a community is required in order to divide the lands in their

ownership in virtue of different types of titles, and Article 17 establishes the prohibition to further

divide the lands resulting from such partition, even when the owner dies.  

Concerning  the  aim of  extending indigenous  territories,  in  order  to  increase the communities'

productive capacity and cultural  continuity,  the Law provides for  the creation of  the Fund for

Indigenous Lands and Waters (FTAI, Fundo para las Tierras y Aguas Indìgenas), administered by

CONADI.  The  Fund  is  established  by Article  20,165 which  explains  that  its  manifold  mission

consists  of:  i)  granting  subsidies  for  the  acquisition  of  land  by  indigenous  individuals  and

communities; ii) financing a mechanism of conflict resolution to solve land-related problems; iii)

financing the constitution, regularization and purchase of water rights or financing works that aim at

obtaining such resource. Article 21 establishes that the Budget Law of each year will establish a

sum to be destined to the functioning of the Fund, enumerating some other sources of financing.166

Ciundadano  and coordinates its  juridical  team.  Observatorio  Ciudadano is  a  non-governmental  human rights
organization, that plays a key role as a legal advisor of the indigenous communities of Araucanìa. It is located in
Temuco. For more detailed information, visit Observatorio's website at: http://www.observatorio.cl/

161 Correa, Mella. Op.cit: 206.
162 In this respect, it has to be noted that the National Congress changed the maximum of 2 years, initially established in

the draft of the law, rising it at 5 years.
163 A provision that was added by the National Congress, while absent in the draft.
164 Correa, Mella. Op.cit: 207.
165 “Del  Fondo  de  Tierras  y  Aguas”.  Paragraph  2  of  the  Indigenous  Law  19.253.  Available  online  at:

http://www.leychile.cl/Navegar?idNorma=30620&idParte=8639843
166 The additional  sources of  financing enumerated in Article  21 are the following:  a)  resources proceeding from

international  donors,  donated  explicitly  to  the  Fund,  b)  donations  by  private  persons,  c)  funds  received  from
Ministries and other public or private bodys to finance specific initiatives, d) returns of lands at consumers' price, as
contemplated in Article 23, and e) the incomes earned through the assets that integrate the Fund. With regard to
letter d), the Law prohibits the alienation of all lands and water rights acquired through this Fund, but allows it on
base of the previous devolution of the subsidy.
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Some remarkable results of CONADI's action trough the Fund are to be recognized: through the

Fund, it has succeeded in reverting the historical tendency to the diminution of indigenous lands. In

the case of the Mapuche, the benefit  has been notable:  they incremented their  territory adding

175.000 hectares,  and more than 8.000 families benefited from this expansion.167 However,  the

scope of the public programs for the recovery of indigenous lands has largely been insufficient, due

to the insufficiency of financial resources destined to this kind of public policy. The unsatisfied

Mapuche demand for land still  regards some 150.000 hectares. Such insufficiency has emerged

more  clearly  since  market  prices  of  the  lands  acquired  by  CONADI  (through  the  market

mechanism) have risen enormously. Just considering Araucanìa, the price of one hectare has risen

an 80% between 1999 and 2000.168 The cause of this increment was linked to the will to answer the

Mapuche demand by acquiring lands of a high value, disputed between indigenous communities

and, mainly, logging enterprises.169 The basic problem, according to Correa and Mella, is that the

land policy is not assumed as an issue of public interest; rather, it is subject to the distortions and

speculations of the market.170 Other obstacles to the effective functioning of the FTAI were linked to

the scarcity of technical and productive support to the Mapuche families that benefited from lands

acquired through the Fund. In order to make such lands  productive,  in fact, the families need

fertilizers,  technical  advice, resources to invest  on it,  a place to live, among other needs; such

necessities, however, have been left unsatisfied.

As  I  explained  in  the  previous  paragraph,  Articles  26  and  27  establish  “areas  of  indigenous

development” (ADIs). Article 24 of the draft should have introduced the concept of “indigenous

territoriality” by means of declaring these areas inseparable from the existence and development of

indigenous peoples, giving CONADI the faculty to decide criteria, projects and programs to be

realized within them, and to veto proposals made by third subjects. The Congress also eliminated a

provision that would have given preference to owners of indigenous lands for the constitution of

water and mining, coastal and forestry exploitation rights (Article 18 of the draft). 171 Moreover, the

final  version of  the  law eliminated  the obligation  of  CONADI  to  hear  the community before

alienating an indigenous land owned by a natural person (Article 13.b of the draft). Notwithstanding

the advances reached with its promulgation, the Indigenous Law did not satisfy the demands in the

field of land and water rights that indigenous organizations had raised at the time of its negotiation,

nor did it satisfy the international standards established in ILO Convention 169. In sum, the land

167 These numbers are taken from a survey by Mario Rivera, responsible for the Fund of Indigenous Lands and Waters
(2003).

168 “Los derechos del pueblo Mapuche”. Op.cit.: 22.
169  Ibid.
170  Correa, Mella. Op.cit.: 214.
171  Jose' Aylwin, Op.cit.: 15.
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and water rights recognized by the Indigenous Law are few and the protection of indigenous lands

is weak. The concept of indigenous territoriality is not taken into consideration, nor have the rights

of indigenous peoples on natural resources been recognized, which has caused manifold problems

to indigenous communities in the last 10-15 years.172 

Since the entry into force of the Indigenous Law, indigenous territorial rights have been violated by

the Chilean State,  that  chose to  prioritize private national  and transnational  interests  (forestry,

mining  and  hydroelectric  enterprises).  Ralco,  again,  is  emblematic  of  this  situation.  Forestry

enterprises,  on their  part,  own 1,5 millions hectares of land in Mapu173,  planted with pine and

eucalyptus. The State supports investments in the logging sector; it  does so through legislative

measures  (like  Decree 701 of  1974)  and infrastructure  (such  as  the Coastal  Highway –  Ruta

Costanera). In sum, the Indigenous Law is “dead letter” when clashing with the incipient interests

of  the  Chilean  State,  which  too  often  correspond  with  those  of  national  and  transnational

enterprises.174

3.3  ECONOMIC, SOCIAL AND CULTURAL RIGHTS

In the field of economic, social and cultural  rights, the Indigenous Law establishes the general

obligation of the State to promote the development of indigenous families and communities (Article

1.3).  Title  III  is  dedicated  to  indigenous  development,  and  Article  23  creates  the  Fund  for

Indigenous Development (Fundo de Desarrollo Indìgena), administrated by CONADI, with the aim

of  financing  special  programs  directed  to  indigenous  peoples.  In  the  cultural  field,  the  Law

establishes  the  right  of  indigenous  peoples  to  maintain  and  develop  their  own  cultural

manifestations, as long as they don't contradict morality, good practices and public order (Article 7).

It also promotes the recognition, respect and protection of indigenous languages; their inclusion in

the national educational system; their diffusion through the media; the promotion of indigenous

cultural and artistic manifestation, and the protection of their cultural and historical heritage (Article

28). Moreover, it establishes a system of bilingual education in areas of high indigenous density

(Article 32), and the destination of resources for the development of a program of scholarships for

indigenous students (Article 33). Finally, the Law sanctions any manifest and intentional act of

discrimination against indigenous peoples, by virtue of their culture and origin (Article 8).
172  Calbucura, Le Bonniec. Op.cit.: 12.
173 A surface that is three times bigger than the land extension recognized to the Mapuche. Such territorial scarcity is to

be seen together with the negative social, economic and ecological repercussions of forestry enterprises in Mapu.
Correa, Mella. Op.cit: 207.

174 Correa, Mella. Op.cit.: 208.

44



Public policy in the field of education has been a task of CONADI,  through its department of

culture  and  education  (Unidad  de  Cultura  y  Educaciòn),  and  of  the  Ministry  of  Education

(MINEDUC). Among the aims of this policy there are: i) the promotion of indigenous languages; ii)

the  development  of  an  inter-cultural  and  bilingual  educational  program  (EIB  -  Educaciòn

Intercultural Bilingüe); iii) the management and protection of the indigenous cultural patrimony; iv)

the formation of indigenous professionals; v) the promotion of indigenous cultures, among others.

MINEDUC was the main actor in the development of EIB. In an initial stage, the Ministry aimed at

the training of indigenous professors, the financing of proposals for the inclusion of indigenous

cultures in regional educational contexts, the development of adequate school books and assistance

to activities initiated by schools in the framework of the program for  inter-cultural and bilingual

education. Another action of MINEDUC was the grant of scholarships to indigenous students in

basic, medium, technical and higher education. The effect of this measure was an increment in

scholarships from 6.000 in 1997 to 28.000 in 2003. However, there is no account of the impact of

such policy on the Mapuche people. MINEDUC has also coordinated the educational section of

Programa Orìgenes.175 With respect to inter-cultural bilingual education, the efforts of MINEDUC

are still few. Progress made in the field of scholarships for indigenous students is welcome, but

largely insufficient to satisfy the Mapuche demand, especially with respect to higher education.

Another aspect that lacks resources is the equipment of residencies for Mapuche students.176  An

aspect that deserves attention is the fact that  Programa Origenes  is completely financed by the

Inter-American  Development  Bank:  according  to  the  Program's  website,  the  loan  agreement

between the financial institution and the Chilean government was signed in November 2006.177 This

element  reveals  how  weak  the  perception  of  the  State's  duty  to  support  indigenous  peoples'

development through public policies is.

 As mentioned before, the right to development is contained in Article 1 of the Indigenous Law. The

main role  in  this  field  has  been played by CONADI,  which  created  the Fund for  Indigenous

Development (FDI). The latter has promoted different initiatives in favor of the development of

indigenous peoples in general,  and the Mapuche in particular.  In a first  stage, the aim of such

initiatives was the strengthening of indigenous social and productive infrastructure; a second stage

175 Programa Orìgenes is a program developed by the Chilean Government in the context of the policy for “a new
treatment of indigenous peoples” (polìtica de Nuevo Trato), with the financing of the Inter-American Development
Bank (http://www.iadb.org/?lang=en). The program consisted of two parts: an experimental stage (2001-2006), and
a second stage (2007-2011) based on the learnings  of the first and aimed at improving the living standard of
indigenous communities in seven regions of Chile. For more information on Orìgenes, go to the section dedicated to
the program on the website of CONADI: http://www.origenes.cl/index.php. In this context, the Ministry has worked
to spread the EIB program, to grant technical and pedagogical assistance in the field of bilingualism, to develop
curricula and train teachers.

176 “Los derechos del pueblo Mapuche”. Op.cit.: 26-33.
177 See http://www.origenes.cl/quienes-somos.html
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(2007-2011)  is  dedicated  to  the  promotion  of  indigenous  urban  and  rural  economic  activities.

Orìgenes has also played a fundamental role in the field of the right to development, trying to

improve indigenous peoples' living standard in the economic, social, environmental  and cultural

field. However, on the 13th of November 2010, the Ministry of Agriculture Jose' Antonio Galilea,

declared the end of Programa Orìgenes, even if the second stage was planned to finish in 2011 and

a third  stage (starting in 2012) was being planned.178 During its  implementation,  however,  this

program  has  been  heavily  criticized  and  even  subject  to  criminal  investigation  for  numerous

irregularities  that  allegedly  happened  within  it.  Other  problems  were  the  sustainability  of  the

projects financed, the lack of transparency in the budget, the failure to take numerous projects to

completion and the swelling of the expenses of implementation of some projects on part of the

officials.179 Some other problems were connected with the scarce indigenous participation in the

program, the selection of the benefited communities just among the official ones, and not among the

traditional as well. Further problems where the slowness of the initiatives and the difficulty to make

the needed resources reach the communities.180

In sum, neither in the field of political participation, nor in that of territorial and social, economic

and cultural rights, has the Indigenous Law 19.253 of 1993 been successful in granting Chile's

indigenous people the rights they enjoy according to international standards. The Indigenous Law

was far from being a “panacea”, as many representatives of the Government thought it would be. It

rather kept indigenous peoples between mere hopes and expectations, producing mainly delusion

for a whole decade.181 

4. CONCLUSIONS

The analysis  of  the national  legal  framework  shows a substantial  need of  readjustment  to  the

international standards in force. Neither the Indigenous Law nor the constitutional text as they are at

the moment, satisfy such standards, creating tensions between the national and the international

legal framework. The Indigenous Law, in contravention of Article 27 of the Vienna Convention on

178 “Ministro de agricultura declara tèrmino de cuestionado e investigado Programa Orìgenes”. Published by Karen
Vergara  on  the  13th of  November  2010,  Radio  Bìo-Bìo.  Available  online  at:
http://www.radiobiobio.cl/2010/11/13/ministro-de-agricultura-confirma-termino-del-programa-origenes-de-la-
conadi/

179 “Irregularidades en el Programa Orìgenes”. Instituto Libertad, Año 9 No 190, 31th of March 2005. Available online
at: http://www.institutolibertad.cl/p_190.htm

180 “Los derechos del pueblo Mapuche”. Op.cit.: 39-43.
181 “Convenio 169: entre luces y sompras”. Article by Pedro Cayuqueo, published in Azkintuwe on the 19th of June

2008. Available online: http://www.azkintuwe.org/junio_rep1.htm
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the Law of Treaties,182 is still the main legal instrument regulating relations between the State and

indigenous peoples. Considering that the Law does neither recognize indigenous peoples as such,

nor take into consideration the different concept of property indigenous peoples are traditionally

used to, imposing one that is alien to them, among other serious limitations, it may be affirmed that

the instrument  is  largely insufficient.  The pending question of  the constitutional  recognition of

indigenous rights aggravates this situation. Clearly, if a constitutional reform does not adapt the

current text to the international standard, the changes needed to adjust the national legal framework

to the recently ratified ILO Convention 169 and the UN Declaration on the Rights of Indigenous

Peoples, supported by Chile in 2007, risk to be unconstitutional in the eyes of the Constitutional

Court,  which duty is to declare the conformity of each new act  of the States' powers with the

Constitutional text in force. If Constitution does not change in line with the changes pending upon

the Chilean legal system and required by the newly assumed international obligations, the whole

constitutional order would become obsolete, and  even constitute a serious obstacle to effective

legal reforms. In other words, the required constitutional reform is much more than symbolic: it is

substantive, and absolutely determinant for the exercise of indigenous peoples' rights, while the

failure to implement it would jeopardize the country's international responsibility.183 

182 Article 27 of the Vienna Convention states that:  “A party may not invoke the provisions of its internal law as
justification of its failure to perform a treaty.(...)”.

183 Ibid.: 24.
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IV

INTERNATIONAL LEGAL FRAMEWORK

Indigenous rights are  a relatively new branch of the international law-making process on human

rights. In this Chapter, I will review such process from its beginnings, looking both to the early

years of the United Nations system for the protection and promotion of human rights and to the

developments within the International Labor organization (ILO). In the subsequent paragraph, I will

analyze the international standards contained in the most important indigenous rights documents in

today's international legal framework: ILO Convention 169 and the UN Declaration on Indigenous

Rights. Finally, I will examine the development of the indigenous movement in the Americas and

the functioning of the Inter-American system for the protection of human rights, highlighting the

most relevant achievements in the defense of indigenous rights on part of the Inter-American Court,

with special attention to land rights.

1. THE  UN  AND  INDIGENOUS  PEOPLES:  FROM  INDIVIDUAL TO COLLECTIVE

RIGHTS AND FROM INTEGRATION TO SELF-DETERMINATION

The building of the international edifice for the protection of human rights officially begun with the

creation of the United Nations organization, inaugurated by signing of the UN Charter on 26 June

1945 in San Francisco. In the experience of the League of Nations, some signs of the will to start

protecting human beings, pertaining to specific groups (national minorities) in certain situations (in

defeated countries), had already appeared.184 An attempt had been made in the 1920s by the leader

of the Iroquois to have the dispute of this people with Canada considered by the League.185 Article

22 of  the Covenant  of  the  League,186 establishing a  series of  provisions on Mandates,187 even

contained a reference to “indigenous populations”. The arrangements under the League of Nations,

184 The proposal of including general provisions on minority protection, however, was finally rejected in 1919, there
being no specific mention of national minorities or the enforcement of minority clauses in the Covenant of the
League  of  Nations.  The  issue  was  remitted  to  the  New States  Committee,  that  imposed  minority  protection
guarantees as a precondition for  recognition by the Allied Powers.  In other words,  at the time of the League,
minority  protection  was  a  method  of  ensuring  international  supervision  of  new  States.  Rhona  K.M.  Smith,
“Textbook on International Human Rights”, Oxford University Press, Fourth edition (2010): 18.

185 Stefania Errico, “The Draft UN-Declaration on the Rights of Indigenous Peoples”. Published in the “Human Rights
Law Review”, Oxford University Press (2007).

186 "The Covenant of the League of Nations", available online at:    http://avalon.law.yale.edu/20th_century/leagcov.asp  
See Asbjorn Eide, "Rights of Indigenous Peoples- Achievements in International Law During the Last Quarter of a
Century": 160. Netherlands Yearbook of International Law (2006).

187 The Mandatory powers had the duty to submit an annual report on their performance to the Council of the League.
These reports where subsequently analyzed by a permanent Commission. Ibid.

49



however, did not consider indigenous peoples in existing States (only in new ones), which were

given no status under international law. As I will  explain in the next paragraph, only the ILO,

concerned with the abolition of slavery, started to investigate these peoples' situation, a process that

would lead to the adoption of the first legally binding Convention on indigenous peoples (No 107)

in 1957.188

Going back to the Conference of San Francisco, respect for human rights and fundamental freedoms

was an important concern in discussions on the adoption of the UN Charter. Human rights figure in

the Preamble of the Charter, among the purposes of the UN, and elsewhere (seven references to

human rights are to be found scattered throughout the text). The promotion and encouragement of

respect for human rights is one of the core purposes of the UN, besides granting international peace

and security.189 Some of the Charter's Articles became important for the indigenous movement, as

they recognized the principles of equality of rights and self-determination of peoples, especially

Articles 1(3), 13 (1,b), 55 and 56, among others.190

An international system of human rights defense and protection begun to develop since the creation

of the UN. The UN Commission on Human Rights (CHR) was created in 1946 as a subsidiary body

of the Economic and Social Council (ECOSOC) with the mandate to promote the protection of

human rights on a country by country base. In 1947 the Sub-Commission for the Prevention of

Discrimination and Protection of Minorities, made up of 12 members, was created as a subsidiary

body of the Commission on Human Rights.191 The Sub-Commission was renamed in 1999 as Sub-

Commission for the Promotion and Protection of Human Rights. It is made up of 26 independent

experts and its mandate is a double one, and consists of preventing discrimination and protecting

minorities.192

Until a short time ago, however, there was still no recognition of indigenous rights in international

law.193“The  rights  of  indigenous  peoples  were  latecomers  to  the  process  of  building  up  the

188 Ibid.: 161.
189 Patrick Thornberry, "Indigenous Peoples and human rights", Juris Publishing, Manchester University Press, 2002:

91.
190 Augusto Willemsen Dìaz, “How Indigenous Peoples' Rights Reached the UN”. In “Making the Declaration Work”,

published  by  Claire  Charters  and  Rodolfo  Stavenhagen,  2010:  17.  Available  online  at:
http://www.iwgia.org/graphics/Synkron-Library/Documents/publications/Downloadpublications/Books/Making the
Declaration Work.pdf

191 Replaced by the Human Rights Council in 2006.  "Pursuant to General Assembly Resolution 60/251 of 15 March
2006 entitled "Human Rights Council", all mandates, mechanisms, functions and responsibilities of the Commission
of Human Rights were assumed, as of 19 June 2006, by the Human Rights Council". For more information visit the
following website: http://www2.ohchr.org/english/bodies/subcom/index.htm

192  With respect to the prevention of discrimination, the Sub-Commission has contributed to the fight against racism in
the context of the anti-colonial movements of the Fifties and Sixties, and against the Apartheid regime in South
Africa.

193 With respect to the prevention of discrimination, the Sub-Commission has contributed to the fight against racism in
the context of the anti-colonial movements of the Fifties and Sixties, and against the Apartheid regime in South
Africa.
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international edifice for the recognition, protection and promotion of human rights.”194 As long as

the paradigm of universal individual human rights prevailed, indigenous issues were seen as of

exclusive  State  concern.  Initially,  there  was  no  place  for  the  UN  in  dealing  with  indigenous

issues.195 The  UN  Commission  on  Human  Rights'  involvement  with  indigenous  peoples,  for

instance,  started  only  in  the  Seventies,  when  indigenous  peoples  and  several  government

representatives and UN experts managed to focus the Commission's attention on the difficult human

rights situations suffered by indigenous peoples in numerous countries.196

The first international human rights document issued by the UN was the Universal Declaration of

Human Rights (UD), proclaimed by the UN General Assembly (GA) in 1948. It is argued that this

document  incorporates categories or  generations of  rights,197 with civil  and political  rights  in a

priority position. It includes basic freedoms, as well as provisions on economic, social and cultural

rights.198 As Patrick Thornberry reports, the UD is sometimes portrayed as a hymn to individualism;

the rights contained in it are for 'all human beings', 'everyone', 'all'; 'no one' will be subjected to the

prohibitions contained in it.199 With respect to indigenous rights, Jose' Alylwin also notes that both

the  UD  and  the  UN  Charter  emphasize  individual  rather  than  collective  rights.200 This  same

criticism was often directed to human rights as a whole, since there seemed to be little space for

communitarian notions. In their struggle for human rights, indigenous peoples, like all other people

in the world, could apply to this instrument, even if not binding on States.201 The non-binding nature

of the UD, however, made it a weak instrument for the protection of human rights, in general, and

194 Claire Charters, Rodolfo Stavenhagen. "The UN Declaration on the Rights of Indigenous Peoples: How it came to
be and what it heralds". Introduction to the book "Making the Declaration Work: The United Nations Declaration on
the  Rights  of  Indigenous  Peoples"  .  Published  by  IWGIA,  December  2009:  1.  Available  online  at:
http://www.iwgia.org/graphics/Synkron-Library/Documents/publications/Downloadpublications/Books/Making the
Declaration Work.pdf

195 Ibid.
196 Ibid.
197 There are, supposedly,  three generations of rights: the first  generation consists of civil  and political rights;  the

second covers economic, social and cultural rights, while the third contains the so called solidarity or collective
rights. The key to the academic debate on the existence of these three different generations of human rights lies in
the recognition that human rights are indivisible, and that they conform “a family of universal rights”. See Rohna
K.M. Smith, “Textbook on International Human Rights”, Op.cit.: 44.

198 The academic debate on the existence of different generations of human rights is based upon the argument that,
supposedly,  economic  social  and cultural  rights "more clearly require  the provision of  resources by the State.
However, all human rights consume resources, since even the successful prohibition of torture requires information
campaigns, administration, training of officials, and monitoring of their conduct in case bad habits of physical and
mental abuse have become ingrained in routines and practices". Patrick Tornberry. Op.cit.: 98.

199 Patrick Thornberry, Op.cit.: 98.
200 Jose' Aylwin Oyarzùn, Op.cit.: 1.
201 The Declaration contains international jus cogens custom, meaning in practice that there are no other sanctions than

political  ones.  Rodolfo  Stavenhagen,  "Derecho  internacional  y  derechos indìgenas",  Introduction:  1.  Available
online  at:  http://books.google.it/books?id=3qB2Cz2BpwYC&pg=PA15&lpg=PA15&dq=I.
+CONFERENCIA+INAUGURAL+Derecho+Internacional+y+derechos+indìgenas+Rodolfo+Stavenhagen&source
=bl&ots=P2Jk8tci1J&sig=a2oo9Bxo6B3PfDCOmjhUkymDYJ8&hl=es&ei=pUFdTZKZC4-
5tge_ktydCw&sa=X&oi=book_result&ct=result&resnum=1&ved=0CBIQ6AEwAA#v=onepage&q&f=false
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indigenous rights in particular. This weakness was aggravated by the fact that indigenous peoples,

in many countries, were still considered as children and did not enjoy the full set of rights linked to

citizenship.202 

However, the Universal Declaration on its own did not grant an adequate level of human rights

protection:  there  was  the  need  to  adopt  some  binding  international  standards.  In  1966,  the

International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on

Economic Social and Cultural Rights (ICESCR) were issued by the UNGA. The Covenants, both

constituting  binding  treaties  for  all  States-party, developed  the  rights  contained  in  the  UD.

According to the former Special Rapporteur Rodolfo Stavenhagen, indigenous peoples enjoy all the

rights contained in the Covenants and, if the State in which they live has ratified them, they can

claim  the  protection  of  such  rights  whenever  the  violations  in  question  are  up  to  a  public

authority.203 However, as Aylwin notes, the emphasis in both Covenants is still on individual, not

collective rights.

Article 1 of both Covenants contains the right to self-determination. Paragraph 1 of these Articles

states that “All  peoples have the right of self-determination. By virtue of that right they freely

determine  their  political  status  and  freely  pursue  their  economic,  social  and  cultural

development.”204 According to Patrick Thornberry,  this right  shall  be interpreted as having two

permanent characteristics: universality and continuity. Self-determination is a continuing right in the

sense that it is indissoluble from the right to development, and universal in the sense that it is not

limited to the colonial context.205 But who are “all peoples”? As the author reports, the question of

which peoples enjoy the right to self-determination is left open. 206

As Jose' Aylwin remarks, this right was thought for those people that were taking part into the

decolonization process, and not specifically for indigenous peoples.207 Stefania Errico also observes

that “Despite their history of colonization and oppression, indigenous groups have not benefited

from the international regime of decolonization”, which was designed to benefit the population of a

colonial entity as a single whole, while the “blue water thesis”208 prevented the application of that

regime to indigenous peoples living in independent countries.209 However, according to Anaya, it is

202 Ibid.
203 Rodolfo Stavenhagen, Op.cit.: 17.
204 International  Covenant  on  Economic,  Social  and  Cultural  Rights.  Available  online  at:

http://www2.ohchr.org/english/law/cescr.htm
205 The universality  of  self-determination is  supported by the  travaux preparatoires,  and subsequent  practice  also

reflects the right's universality and continuity. Patrick Thornberry, Op.cit: 125.
206 Ibid.: 126.
207 Jose' Aylwin Oyarzùn, Op.cit.: 1.
208 This thesis provides that  a colonial  territory,  in order  to make the first  step towards decolonization,  has to be

geographically  separate from the colonizing State.  Enshrined in GA resolution 1541 of  1960.  Stefania Errico,
Op.cit.: 742.

209 Ibid.
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limiting  to  identify  self-determination  with  the  decolonization  regime  only.  Decolonization

prescriptions  do  not  contain  the  substance of  the  principle,  but  rather  represent  a  remedy to

situations  in  which  self-determination  is  violated  (colonialism).  Substantive  self-determination

consists of two elements: first, that the government is the expression of the will of the people (or

peoples) governed (constitutive self-determination); and second, that the institutional order allows

those living under it to develop freely and in a continuous way (ongoing self-determination).210 Self-

determination  is  concerned  with  individuals  as  social  creatures  engaged  in   the  creation  and

government  of  autonomous  communities.  According  to  the  current  Special  Rapporteur  James

Anaya, such right presumptively benefits all human beings, although “its linkage with the term

peoples in international instruments indicates the collective or group character of this principle”.211  

Notwithstanding its individualist character, Article 27 of the ICCPR212 contains a series of important

rights for indigenous peoples. This Article enshrines the recognition of a series of rights to peoples

pertaining to ethnic minorities, relating to their cultures, languages and religions. But why should an

Article specifically on minority rights be applied to indigenous peoples? Do these two cathegories

overlap? The concept of “minority” has still no universally accepted definition; a very influential

definition was elaborated by UN Special Rapporteur Francesco Capotorti for the purposes of Article

27 of the ICCPR,213 in the framework of the Study on the Rights of Persons Belonging to Ethnic,

Religious  and  Linguistic  Minorities.  According  to  this  definition,  a  minority  is  i)a  group

numerically inferior to the rest of population of a State, ii) in a non-dominant position, iii) whose

members possess ethnic, religious or linguistic characteristics differing from those of the rest of the

population iv) and show a sense of solidarity directed towards preserving their culture, traditions,

religion or language.214 

It may be argued that the stress on cultural difference, non-dominance and the desire to transmit

culture to their successors are features shared by both minorites and indigenous peoples. Observing

more closely, however, there are States (like Bolivia and Guatemala) in which indigenous peoples

are more numerous than the rest of population, thus making the numerical criteria of little use.
210 James Anaya, Op.cit: 80-81.
211 James Anaya, "Self-determination. A Foundational Principle", in "Indigenous Peoples in International Law", Oxford

University Press, 1996: 77.
212 Article 27 of the International Covenant on Civil and Political Rights reads as follows: “In those States in which

ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own culture, to profess and practice their own
religion, or to use their own language.”. Available online at: http://www2.ohchr.org/english/law/ccpr.htm

213 The proposed definition reads as follows: “A group numerically inferior to the rest of population of a State, in a non-
dominant  position,  whose  members  –  being  nationals  of  the  state  –  possess  ethnic,  religious  or  linguistic
characteristics differing from those of the rest of population and show, if not implicitly, a sense of solidarity, directed
towards preserving their culture, traditions, religion and language.” Francesco Capotorti, Study on the Rights of
Persons Belonging to Ethnic, Religious and Linguistic Minorities, paragraph 568.

214 “Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities”, published by the United
Nations in 1991 (New York): Paragraph 568.
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Other attempts to define minorities in a way suitable to encompass indigenous peoples were made,

but in the end it seems that “the relationship between minorities and the indigenous is one of fuzzy

edges rather than bright lines”.215 The debate on a definition of indigenous peoples is discussed

below.

Going back to Article 27 of the ICCPR, it  is  to be noted that  this provision contains the sole

reference to minorities present in both International Covenants of 1966, making the document a

poor instrument with respect to the protection of minority, and of indigenous rights, indirectly. The

formulation of rights contained in it, moreover, is weak and vague. Leaving the question of how to

define a minority open, it does not take into consideration that many States negate the existence of

minorities within their borders (Turkey, France, the US and some Latin American countries that do

not recognize their “indigenous peoples” in Constitutions yet). Another weak aspect of this Article

is the fact that it recognizes rights just to the members of a minority (individual rights), and not to

minorities (collective rights) as such. Moreover, there is no positive recognition of the rights, but

just a negative one (the exercise of the rights will not be impeded to the members of minorities). In

addition, the Article does not mention indigenous peoples.216 Notwithstanding the fact that Article

27 deals  with  minorities  and not  indigenous peoples,  examination of  indigenous  issues by the

Commission on Human Rights (CHR) in the reporting procedure under the Optional Protocol to the

ICCPR has taken place with reference to this Article. The definition of “minority” elaborated by

Francesco Capotorti for the purposes of Article 27, however, has been taken up only partially by the

CHR, which has rejected the link of citizenship, relying only on objective criteria (culture, religion

and language) for defining a minority.217

Given the limited scope of  Article 27 and the international  developments,  the Commission on

Human Rights started to work at  new legal  texts  that  could ensure a higher  level  of  minority

protection. The Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and

Linguistic  Minorities  (Declaration  on  Minorities,  DM)  was  adopted  by  General  Assembly

resolution 47/135 of 18 December 1992.218 The DM did not represent a binding instrument and, like

the ICCPR, did not solve the problem of the definition of minorities. It established the protection of

the existence and identity of all national, ethnic, religious and linguistic minorities present in the

States  that  voted  in  favor  of  its  issuing,  and  the  strengthening  of  their  identity  and  cultural

development.219

215 Patrick Thornberry, Op.cit.: 54.
216 Jose' Aylwin Oyarzùn, Op.cit.: 1.
217 Patrick Thornberry, Op.cit.: 151-152.
218 "Declaration on the  Rights  of  Persons Belonging to  National  or  Ethnic,  Religious and Linguistic  Minorities".

Available online at: http://www2.ohchr.org/english/bodies/subcom/index.htm
219 Rodolfo Stavenhagen, Op.cit.: 20.
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Notwithstanding its limited scope, Article 27 had some important positive consequences within the

Sub-Commission on the Prevention and Protection of Minorities.  For many years, in fact, the Sub-

Commission had focused mainly on the first part of its mandate, the prevention of discrimination. It

had  concentrated  itself  on  ending  with  exclusion  and marginalization,  promoting  equality  and

integration. In dealing with the protection of minorities, however, the Sub-Commission could not

count with the collaboration neither of the Human Rights Commission nor of the ECOSOC. This

situation changed with the adoption of the ICCPR and the inauguration, through Article 27, of the

debate on minority protection. The Sub-Commission entrusted a study on minority issues based on

Article 27 to the  Italian member Francesco Capotorti.220 In the process of the study, however,

Capotorti  suggested  that  the  situation  of  indigenous  peoples  be  analyzed  separately,  and

recommended the Sub-Commission to start a parallel study on indigenous peoples.221

So, on 21 May 1971, through resolution No 589, the Sub-Commission was authorized by ECOSOC

to  conduct  a  study  of  a  general  character,  regarding  the  problem  of  discrimination  against

indigenous populations, and suggest measures necessary to eliminate such problem.222  The Sub-

Commission's  involvement  with  indigenous  rights  started  with  the  Study  on  the  Problem  of

Discrimination of Indigenous Populations,which was placed under the responsibility of Josè R.

Martìnez-Cobo, while most of the work was carried out by Augusto Willemsen Dìaz, a national of

Guatemala.223 The  preparation  of  a  special  study  on  indigenous  peoples  pursued  the  aims  of

facilitating the formulation of human rights instruments containing indigenous rights, adopting the

necessary measures to enable indigenous peoples to fully enjoy the fundamental human rights and

freedoms common to all human beings and recognizing indigenous peoples' collective, historic and

specific rights.224 

The initial focus of the study was on discrimination and on the obstacles to full integration: as the

Study progressed, however, the pressures exerted by the indigenous movement in the 1980s lead to

a change in focus, which slowly shifted from the debate on integration of indigenous peoples within

society (through the fighting of discrimination) towards the debate on self-determination.225 This

shift  in  focus  was  facilitated  by an  important  factor:  indigenous  peoples'  integration  into  the

meetings  hold  in  international  fora, especially  though  the  creation  of  the  Working  Group  on

220 The comprehensive “Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities”  was
undertaken by the Sub-Commission through Special  Rapporteur Francesco Capotorti  in 1971 and completed in
1978. See Gaetano Pentassuglia, “Minorities in International Law”, European Center for Minority Issues. Chapter I,
“International  concern  for  minorities  in  a  historical  perspective”:  31.  Available  online  at:
http://book.coe.int/ftp/2853.pdf

221 Augusto Willemsen Dìas, Op.cit.: 17.
222 This Study was renamed “Cobo Study”.
223 Asbjorn Eide, Op.cit.: 163.
224 Augusto Willemsen Dìaz, Op.cit.: 17-23.
225 Asbjorn Eide, Op.cit.: 164.
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Indigenous Peoples (WGIP).  While the “Cobo Study” was being made public, with the gradual

publication  of  its  chapters between  1982  and  1984,226 the  creation  of  the  Working  Group  on

Indigenous Populations (WGIP) was decided by ECOSOC on base of recommendations contained

in that study.227 The WGIP  started its work in 1982 within the Sub-Commission, being comprised

of five of its members, one from each geopolitical region of the world. Meetings took place once an

year  in  Geneva,  usually  the  last  week  of  July.  The  mandate  of  the  Group  was  twofold,  and

concerned  the  monitoring  of  the  developments  related  to  the  protection  and  promotion  of

indigenous peoples' fundamental rights and freedoms on the one hand, and the development of

international standards concerning indigenous rights, on the other.228 

As reported by Willemsen Dìaz, indigenous representation was initially lacking both in the UN's

conference rooms and in the studies prepared within its system.229 This changed abruptly with the

establishment of the WGIP. Due to the fact that its sessions were open to governmental and non-

governmental representatives, indigenous communities and organizations, the WGIP became one of

the  largest  human  rights  forums  within  the  UN-system.230 The  presence  of  indigenous

representatives was facilitated by the Voluntary Fund for Indigenous Populations, created by the

General Assembly in 1985 to make it possible for indigenous communities to attend the meetings of

the  Working  Group.  In  such  meetings,  indigenous  representatives  where  not  just  allowed  to

participate as mere observers, but also to actively intervene, present papers and make proposals,

their positions being increasingly taken into account.231 This opened the way to the emergence of a

worldwide indigenous movement, and left its strong imprint on the human rights work within the

United Nations.232

In 1985 the WGIP started to work on a Draft Declaration on indigenous rights.233 The final text of

226 “Study on the Problem of Discrimination against Indigenous Populations”, final report submitted by the Special
Rapporteur Mr. Jose' Martinez Cobo. Available online at: http://www.un.org/esa/socdev/unpfii/en/spdaip.html

227 The WGIP was established pursuant to ECOSOC resolution 1982/34. 
228 Rodolfo Stavenhagen, Op.cit: 21.
229 As Augusto Willemsen Dìaz reports, in fact, the problem of indigenous representation in UN sessions was first

tackled through the formation of indigenous NGOs, who sought official UN consultative status. Apart from this
development, some other events favored the indigenous issue in reaching the UN: among others, the organization,
by a group of NGOs enjoying consultative status within the ECOSOC, of the first indigenous peoples' meeting in
1977. This meeting was followed by another one in 1981. Both events favored the diffusion of indigenous issues in
the debates held under the wing of the UN. A number of seminars on important issues related to indigenous peoples
also took place. The most significant one was the Meeting of Experts on Ethnocide and Ethno-development in Latin-
America, held in Costa Rica in December 1981, and organized by UNESCO and FLACSO (Latin American Faculty
of Social Sciences). These conferences and seminars all insisted on the creation of a working group on indigenous
rights. Augusto Willemsen Dìaz, Op.cit.: 17.

230 Since the WGIP was opened up to indigenous peoples, representatives of indigenous communities from all over the
world started to join it in large numbers. Asbjorn Eide, Op.cit.: 162.

231 Ibid.: 164.
232 Ibid.
233 See ECOSOC Resolution 1995/32.  Available  online  at: http://www.un.org/documents/ecosoc/res/1995/eres1995-

32.htm
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the  draft  was  approved by the Working Group and submitted  to  the  Sub-Commission in  July

1993,234 which approved it in 1994. The draft was then submitted to the Commission on Human

Rights (CHR) for discussion. Due to States' concerns with regard to the issues of self-determination

and control over land and natural resources, however, the agreement on the proposed text could not

be  reached,  discussions  being  transferred  to  a  new  forum,  the  Working  Group  on  the  Draft

Declaration, integrated by representatives of States as well as indigenous peoples.235 Discussions on

the Draft Declaration continued until 2007, when the text of the UN Declaration on the Rights of

Indigenous Peoples was finally adopted with  144 votes  in  favor,  4  against  (the United States,

Canada, Australia and New Zealand)and 11 abstentions.236 

The creation of the Permanent Forum on indigenous issues and of the UN Special Rapporteur on

Indigenous Peoples add to the positive developments achieved within the UN-system concerning

indigenous rights. The Permanent Forum was established in 2000, and would replace the WGIP

from 2007 on; it consists of 16 members, half of which are nominated by governments and the other

half by the ECOSOC on the basis of a broad consultation procedure with indigenous organizations.

Forum members  are  essentially  independent  experts,  who  advise  the  ECOSOC on indigenous

issues, providing advice,  raising awareness and disseminating information.  The mandate of the

Forum overlapped considerably with that of the WGIP, thus calling in question the future of the

latter.  As  well  as  the  Working  Group  did,  the  Forum constitutes  a  huge  forum  that  allows

participation to international NGOs and indigenous organizations and representatives from all over

the  world.237 In  2001,  the  Committee  on  Human  Rights  (CHR)  decided  to  appoint  a  Special

Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples. The

Rapporteur's tasks are gathering information concerning violations of indigenous rights, formulating

recommendations and proposals to prevent and remedy violations, working in close relation with

other rapporteurs.238

Following the reform of  the UN-human rights  machinery (2006)  the  CRH was abolished and

substituted by the  Human Rights Council (HRC),239 while another mechanism was established to

234 "Working Group on Indigenous Populations", website of the Office of the United Nations High Commissioner for
Indigenous Rights. Available online at: http://www2.ohchr.org/english/issues/indigenous/groups/wgip.htm

235 Stefania Errico, Op.cit.: 743.
236 Since the adoption of the Declaration, the States that had voted against it decided to reverse their positions. Canada

and  Samoa  (who  had  abstained)  decided  to  support  the  Declaration  as  well.  See:
http://www.un.org/esa/socdev/unpfii/en/declaration.html

237 "UN Permanent Forum on Indigenous Issues", official website available at: http://www.un.org/esa/socdev/unpfii/
238 Patrick Thornberry, Op.cit.: 24-25.
239 The Commission was created in 1947 with the goal of drafting the Universal Declaration of Human Rights. Then, it

performed  a  standard-setting  and  fact-finding  function  (through  special  rapporteurs  and  working  groups on
particular countries) and served as a conduit for technical assistance and cooperation. The commission's credibility
and professionalism had been increasingly criticized, until the body was eliminated and substituted by the Human
Rights Council through GA Resolutioni 60/251 of 2006. See Rhona K.M. Smith, Op.cit.: 60.
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continue the work of the WGIP,240 whose last meeting was in July 2007. The WGIP has occupied

itself with the elaboration of international standards on the protection of indigenous rights for 15

years. The adoption of the UN Declaration on the Rights of Indigenous Peoples (UNDRIP) by the

UN  General  Assembly  in  2007  certainly  represents  the  Working  Groups'  most  important

achievement.241

The human rights protection regime is  integrated by other Conventions adopted under the UN

system over the last sixty years, that are to be considered a source of complementary protection of

indigenous rights. These are the Convention on the Status of Refugees (1951) and the Slavery

Convention (adopted by the League of Nations in 1926 and modified by the UN in 1953), the

Convention on the Elimination of all Forms of Racial Discrimination (1965), that on the Rights of

Women  (1967)  and  of  the  Child  (1989),  and  the  Declaration  on  the  Right  to  Development

(1989).The  main  problem  of  such  system  is  the  weakness  that  tends  to  characterize  the

implementation of all international human rights instruments.242 According to the former Special

Rapporteur on Indigenous Peoples, the problem with indigenous rights is common to the whole

block of human rights, and not exclusively linked to the lack (until  the 1980s) of international

standards on indigenous issues.243

In sum, indigenous peoples were not considered for protection under international law until a few

decades ago.  Since  the creation of  the  UN,  however, the  human rights  protection regime has

experienced a slow shift from individual to collective rights, passing through the opening towards

minorities issues first, and then towards indigenous populations. This shift happened mainly within

the Sub-Commission on the Prevention of Discrimination and the Protection of Minorities, which

played a key role in the development of the indigenous people's rights regime. 

In  the  beginning,  the  indigenous  question had penetrated  the UN-system through the issue of

minority protection and the regime for the elimination of all forms of discrimination. In the 1970s,

however, indigenous issues take an autonomous development within the UN: two moments were

particularly important in this respect, the entrusting of the Study on the Problem of Discrimination

against Indigenous Peoples to Mr. Josè R. Martìnez Cobo (1971-1986), and the 1977 Conference

240 Pursuant  to  resolution  6/36  (available  online  at:
http://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_6_36.pdf   )    the  HRC  resolved  to  establish  a  
subsidiary expert mechanism to provide the Council with temathic expertise on the rights of indigenous peoples.

241 "The Working Group on Indigenous Populations", webpage of the International Work Group for Indigenous Affairs.
Available online at: http://www.iwgia.org/sw8632.asp

242 To date, there is no proper international tribunal on human rights. However, some Committees on human rights
treaties,  in  applying the  report  system,  appear  to  work  in  a  quasi-judicial  manner.  Inevitably,  the  problem of
implementation goes to the nature of international law, a consensual arrangement based on reciprocity and respect
for national sovereignty and territorial  integrity. In order to work successfully,  the current report  system needs
cooperation on part of politicians. See Rhona K.M. Smith, Op.cit.: 149-150.

243  “ The Working Group on Indigenous Populations”, Op.cit.
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on Discrimination, held in Geneva, that saw massive participation of indigenous non-governmental

organizations  for  the  first  time.  Subsequently,  however,  attention  slowly  shifted  towards  the

separation of indigenous issues from minority issues, to reflections on the definition of indigenous

peoples and to the right of self-determination.

 The UN Declaration on the Rights of Indigenous Peoples (from now on, the Declaration), is the

most complete and advanced international instrument, even if not binding, on indigenous rights. It

was adopted by the UN General Assembly in 2007, and is the newest instrument to be incorporated

in the international human rights body. Indigenous peoples, for the first time, played a central role

in the negotiation of this instrument.244 In the next paragraph, I will analyze the ILO's role in the

development of international standards on indigenous rights.

2. THE ILO AND INDIGENOUS PEOPLES: FROM INTEGRATION TO PARTICIPATION

The International  Labor  organization  (ILO)  constituted an  important  forum  of  discussion  on

indigenous issues since its beginnings. It was created in 1919, at the end of World War I, to address

social  peace  and  was  initially  concerned  with  indigenous  and  tribal  peoples  in  their  role  as

workers.245 “The ILO seeks the promotion of social justice and internationally recognized human

and labor  rights.  Since its  creation,  the  ILO has  issued 188 Conventions  on  issues related  to

working conditions,  employment  policies,  occupational  safety and health,  maternity protection,

social security, discrimination, freedom of association, child labor and forced labor.246 Within this

overall  goal,  it  has  adopted  two international  legally binding  Conventions,  specifically on  the

situation of indigenous and tribal peoples: Conventions Nos. 107 and 169”. The Equality, Migrant

Workers and Indigenous and Tribal Peoples Team is a specialized team in charge of the supervision

of these Conventions. Other ILO standards, such as those concerning discrimination, child labor

and forced labor are also relevant for indigenous peoples.247

The ILO is a tripartite organization comprising governments, workers and employers. All of the

three  constituent  parts  play  a  role  in  the  organization's  decision-making  and  procedures.  The

244 Claire Chalmers, Rodolfo Stavenhagen. Op.cit.: 10.
245 "History of ILO's work". Indigenous and Tribal Peoples' section within the International organization's website.

Available online at: http://www.ilo.org/indigenous/Aboutus/HistoryofILOswork/lang--en/index.htm
246 “Convention No 169:  Ratification,  Implementation,  Supervision and Technical Assistance”.  In "Indigenous and

Tribal Rights in Practice. A guide to ILO Convention No 169". Programme to promote ILO Convention No. 169.
International  Labour  Standards  Department,  2009:  173.  Available  online  at:
http://www.ilo.org/indigenous/Resources/Guidelinesandmanuals/lang--en/docName--WCMS_106474/index.htm

247 "About Us". Indigenous and Tribal Peoples section within the International Labour organization's website. Available
online at: http://www.ilo.org/indigenous/Aboutus/lang--en/index.htm
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tripartite  character  of  the  organization  is  reflected  in  its  institutional  structure,  including  the

Governing  Body (GB)  and  the  International  Labor  Conference  (ILC).  The GB sets  the  ILO's

program, budget and agenda, while the ILC assumes a policy-making function, sets standards and

serves as a forum for discussion of important social issues. Due to this tripartite structure, focused

on employment and work, indigenous peoples (as such) do not have formal representation within

the organization.248

In 1921 the ILO began to work on the situation of native workers, who were exposed to severe

labour exploitation, and even slavery, in overseas European colonies. In 1926, the Committee of

Experts on Native Labour was created to work on, and set  up standards for  the protection of

indigenous workers.249 The first  outcome of such work was the adoption of ILO Forced Labor

Convention No 29 in 1930.250 After the Second World War the ILO became a specialized agency of

the UN,251 preserving its independence and tripartite structure. It abandoned the narrow focus on

indigenous workers, broadening its working field to more general issues concerning indigenous

peoples. In 1957, the Tribal Populations Convention (No 107) was adopted as the first binding

instrument on indigenous issues. This Convention recognized an important series of rights, quite

advanced for that times: for instance, it defined indigenous peoples as a collectivity for the first

time, together with establishing their right to equal treatment with as all other citizens of a State.

Some specific rights were also recognized, such as the collective right to land, the right to education

in the mother tongue and it recognized indigenous custom.252 

“The focus of that Convention was to facilitate a better integration of indigenous persons in the

labor market through the elimination of discrimination and through improved vocational training. It

was recognized, however, that an underlying cause of the vulnerability of these peoples was the

widespread deprivation of land from which they had made their living in the past; the Convention

therefore also called for an improvement in the recognition of land rights of the indigenous.”253

However, Convention 107 had a particularly strong governmental and integrative approach towards

indigenous peoples: according to this instrument, the State has to adopt indigenous policies, with

248 “Convention No 169: Ratification, Implementation, Supervision and Technical Assistance”. Op.cit.: 174.
249 Alexandra  Xanthaki,  “Indigenous  Rights  and United  Nations  Standards.  Self-determination,  culture  and  land”,

Cambridge University Press, 2007. 
250 Available online at: http://www.ilo.org/ilolex/english/convdisp1.htm searching by the number of the Convention.
251 According to Article 57 of the UN Charter,  1. The various specialized agencies, established by intergovernmental

agreement and having wide international responsibilities, as defined in their basic instruments, in economic, social,
cultural,  educational,  health,  and related fields,  shall  be brought  into  relationship with  the United Nations in
accordance with the provisions of Article 63.  2.  Such agencies thus brought into relationship with the United
Nations are hereinafter referred to as specialized agencies. Chapter IX of the UN Charter on International Economic
and Social Co-operation. Available online at: http://www.un.org/en/documents/charter/chapter9.shtml

252 Magdalena Gòmez, Op.cit.: 135.
253 Asbjorn Eide, Op.cit.: 162-163.
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the aim of integrating indigenous peoples within the rest of society.254 In other words, “Convention

107 and  its  accompanying  Recommendation  104 attempted  to  achieve  a  balance  between  the

protection of  indigenous rights  and the integration of  indigenous  populations into  the  national

society. Unfortunately, the text often compromises the cultural survival of indigenous for what is

called 'integration', a very vague notion that can be used in several cases  to nullify the protection

provided by the Convention.”255 

During the 1960s and 1970s, however, awareness grew among indigenous organizations at national

and international level, and calls were made to review the treaty. Martinez-Cobo, who was one of

the pioneers of the revision, favored the adoption of “more suitable and substantive provisions and

more practical and effective procedural principles”, advocating for the shifting of the focus from

integration and protection to ethno-development and independence or self-determination.256 In 1988

and  1989,  the  revision  of  Convention  No  107  was  on  the  agenda  of  the  International  Labor

Conference (ILC), and ILO Convention No 169 was adopted in June 1989.257 Convention No 107 is

now closed to ratification, but remains in force for those States-party that have not yet ratified

Convention No 169.258 In these countries, the Convention is still a guarantee of a minimum set of

rights for indigenous and tribal peoples, even if ILO authorities repeatedly invited these States to

ratify Convention No 169, a more advanced instrument that contains more effective guarantees. 

Convention  No  169  is  based  on  the  assumption  that  indigenous  peoples  constitute  permanent

societies endowed with the right to determine their own priorities. It thus overcomes the integrative

approach  to  indigenous  policies  of  the  older  instrument,  which  subjected  indigenous  peoples'

development to the decisions of the respective Government.259 By contrast, the core principles of the

Convention relate to the right to be consulted and to participate in decision-making, whenever the

issues dealt with affect indigenous peoples' lives. This Conventions' importance goes beyond the

current number of ratifications (22)260, since it establishes a set of minimum international standards

and serves as a point of reference on indigenous issues. 

254 This meant that, by considering indigenous peoples as citizens, indigenous rights as such did disappear in practice.
Magdalena Gòmez, Op.cit.: 35.

255 Alexandra Xanthaki, Op.cit.: 66.
256 Josè R. Martìnez Cobo, Special Rapporteur of the Sub-Commission on the Prevention of Discrimination and the

Protection of Minorities.“Study of the problem of discrimination against indigenous populations”: 44. Paragrah 336-
337.  Geneva,  United  Nations,  1986.  UN  Doc.  E/CN.4/Sub.2/1983/21.  Available  online  at:
http://www.un.org/esa/socdev/unpfii/en/spdaip.html

257 "History of ILO's work", Op.cit.
258 Angola, Bangladesh, Belgium, Cuba, Dominican Republic, Egypt, El Salvador, Gahna, Guinea Bissau, Haiti, India,

Iraq, Malawi, Pakistan, Panama, Portugal, Syria and Tunisia. 
259 “Convention No 169: Ratification, Implementation, Supervision and Technical Assistance”. Op.cit.: 173.
260 Argentina, Plurinational State of Bolivia, Brazil, Central African Republic, Chile, Colombia, Costa Rica, Denmark,

Dominica, Ecuador, Fiji, Guatemala, Honduras, Mexico, Nepal, Netherlands, Nicaragua, Norway, Paraguay, Peru,
Spain,  Bolivarian  Republic  of  Venezuela.  Source:  ILOLEX  13.12.2010.  Available  online  at:
http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C169
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Given that indigenous peoples do not enjoy direct representation within the organization, contacts

between the ILO and the indigenous world have been mediated by those institutions that, within

each State, are responsible for dealing with indigenous issues (in Chile, mainly the Ministry of

Planning and Cooperation – MIDEPLAN). ILO technical cooperation projects, however, usually

involve indigenous peoples directly.261 Notwithstanding the overall  lack of  direct  representation

within the ILO, indigenous peoples have found other practical ways to access the ILO's structure,

for example through workers organizations. Indigenous individuals, moreover, have had access to

the ILO as members of non-governmental organizations (NGOs) on the ILO Special List of Non-

Governmental  International  organizations,  containing  NGOs  that  deal  with  indigenous  issues,

whose aims are in harmony with the spirit of the ILO.262

2.1 RATIFICATION AND IMPLEMENTATION OF ILO CONVENTIONS

Each State has its own procedure for the ratification of international treaties: the process is usually

initiated  by  a  ministry,  and  once  the  Government  has  decided  in  favor  of  ratification,  the

Parliament's approval is sought. The ratifying State communicates its decision to be bound by the

Convention  to  the  ILO  through  a  letter.  According  to  Article  37  of  the  ILO  Constitution,

ratifications shall be communicated to the Director-General of the International Labour Office for

registration. Once received the letter,  the Director-General registers ratification and informs the

other Member-States.263 As established by Article 38.3, the Convention enters into force in a State

12 months after its ratification of the Convention.264 The Convention is not retroactive, with the

exception of measures taken before the entry into force of the Convention, but that continue to

affect indigenous peoples negatively. 

Article 34 reads as following: “The nature and scope of the measures to be taken to give effect to

this  Convention  shall  be  determined  in  a  flexible  manner,  having  regard  to  the  conditions

characteristic of each country.” This provision reflects the impossibility to apply the Convention in

a uniform way, and the need to use a flexible criteria when implementing it in different contexts.

261 Ibid.
262 The Special List of NGOs is made up of organizations that work internationally and cover a number of countries in

their work. NGOs that want to join the list have to send a request to the Director-General. If an NGO present on the
list wants to participate in a meeting, it has to submit a written request at least one month before the scheduled
meeting. Some of the international NGOs present on the Special List are the following: Four Directions Council,
Indigenous World Association,  the Saami Council,  Amnesty International and the International Work Group for
Indigenous Affairs (IWGIA). ILO, Op.cit.: 78.

263 “Convention No 169: Ratification, Implementation, Supervision and Technical Assistance”. Op.cit.: 175.
264 ILO, “ILO Convention on Indigenous and Tribal Peoples, 1989 (No 169): A MANUAL”: 70. Available online at:

http://pro169.org/res/materials/en/general_resources/Manual on ILO Convention No. 169.pdf
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Such provision does not justify any curtailment of the duty to fully implement the Convention, nor

the admission of any reservation.265 Concerning the ratification of Convention 169, the ILO has

provided  assistance  and  technical  support  through  its  specialists  and  technical  cooperation

programs. Such assistance is particularly important because, unlike other international treaties, ILO

instruments cannot be ratified with reservations. For this reason, it is fundamental that all parties to

the Convention are fully informed of its content.266

Ratification  of  an  ILO  Convention  opens  up  a  process  of  constant  co-operation  and dialogue

between the member-States and the organization, aimed at ensuring that national legislation is in

harmony with the Convention.267 The Convention's dispositions have to be implemented in good

faith, as according to Article 26 of the Vienna Convention on the Law of Treaties.268 “Good faith”

means  that  “governments  must  take  all  measures  necessary  to  apply  the  provisions  of  the

Convention,  in  law  and  in  practice,  through  the  adoption  and  implementation  of  appropriate

legislation,  regulations  and  policies.”  If  necessary,  administrative  measures,  mechanisms  and

institutions have to be provided or adjusted as well.269 

The legal status of the Convention varies from country to country: in the majority of cases, the

Convention  becomes  part  of  national  law,  its  provisions  prevailing  over  conflicting  national

provisions.  In  other  cases,  the Convention is  given the same status of  the State's  Constitution

(Colombia, for instance), or prevails on national legislation as in Nepal and Costa Rica. Even in

those cases in which the Convention becomes part of national law, the work does certainly not

finish  with  ratification:  specific  measures  will  have  to  be  adopted  in  order  to  apply  the

Convention.270

2.2 SUPERVISION AND TECHNICAL ASSISTANCE

   The  ILO's  role  on  the issue  of  indigenous  peoples  is  twofold:  on  the one hand,  it  supervises

Convention No 107 and No 169 and,  on the other,  it  assists  indigenous organizations through

265 “Convention NO 169...”, Op.cit.: 184.
266 Ibid.: 
267 Ibid.
268 Article 26 of the Vienna Convention states: “Every treaty in force is binding upon the parties to it and must be

performed by them in good faith” (Pacta sunt servanda principle).
269 “Convention No 169: Ratification, Implementation, Supervision and Technical Assistance”. Op.cit.: 169.
270 Among these  measures  there  are:  the  enactment  of  legislation  and  regulations  in  order  to  operationalize  the

Convention within the national context; the elimination of any conflict between national law and the Convention's
provisions;  the  development  of  coordinated  and  systematic  action,  as  envisaged  by  Articles  2  and  33  of the
Convention;  the  establishment  of  institutions  and  mechanisms  for  consultation,  participation  and  consent;  the
provision of information and guidance on the Convention's content to the public authority concerned. Ibid.
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different programs.271 Furthermore, in order to promote ILO Convention 169, the ILO started the

Program to promote ILO Convention No 169 (PRO 169) in 1996.272 With respect to supervision the,

ILO has developed a mechanisms, not provided for by the ILO Constitution, that consists in the

examination of periodical reports submitted by Governments. One year after the formal registration

with the ILO, the government has to send its first report on the implementation of the Convention.

This interim-time has the aim of making sure that national law and practice are in agreement with

the Convention. A second part of the first report is submitted by the State two years after ratification

of the instrument. Then, the normal reporting period is every 5 years. However, in special situations,

reports may be requested at shorter intervals.273 

Reports  shall  contain  information  on  the situation  of  indigenous  peoples,  both  in  law  and  in

practice.  Initial  reports are of a fundamental  importance: States have to specify the full  list  of

Articles,  laws,  rules  and  regulations  that  have  been  adopted  to  give  effect  to  each  of  the

Convention's provision, adding the results that have been obtained from such legal adjustments.

Subsequent reports are shorter, and should contain new legislation and replies to questions and

comments of the ILO supervisory bodies.274 Each report must be sent to the most representative

workers'  and  employers'  organizations  of  the  country,  so  they  can  add  their  comments.  The

supervisory process starts with the submission of reports by Member-States, and thus depends on

the fair cooperation of these with the organization. 275

Once sent to the ILO, the reports are reviewed by the Committee of Experts on the Application of

Conventions and Recommendations (CEACR), the main supervisory body of the ILO, set up in

1927.  It  is  composed  by  20  independent  experts,  appointed  by  the  Governing  Body  on

recommendation of the Director General276 for three  years. Coming from different geographical

areas, they shall make impartial evaluations of the international labor standards' application. The

CEACR meets once an year in order to work on the reports submitted by States, related either to

ratified or not ratified Conventions (in the latter case, on the effect that these instruments have in the

national legal order).277 

271 One of these programs is the IP/LED (Indigenous Peoples Local Economic Development program), located within
the Local Economic Development Unit of the Job Creation and Enterprise Development Department of the ILO. For
more information go to the following website: http://www.ilo.org/indigenous/Aboutus/INDISCO/lang--en/index.htm

272 "Programme  to  Promote  ILO  Conventio  No  169".  Available  online  at:
http://www.ilo.org/indigenous/Aboutus/PRO169/lang--en/index.htm

273 ILO, Op.cit.: 71.
274 Information sheets and reports attesting the information supplied shall be attached to the subsequent reports on the

application of a Convention when submitted to the ILO. Magdalena Gòmez, “El Convenio 169 de la bodyizaciòn
Internacional del Trabajo”:  134.  In  “Pueblos Indìgenas y Derechos Humanos”,  Mikel  Berraondo (coordinator).
University of Deusto, Bilbao (2006). Available online at: http://www.ibcperu.org/doc/isis/9002.pdf

275 ILO, Op.cit.: 78.
276 Alexandra Xanthaki, Op.cit.: 50.
277 "Committee of Experts on the Application of Conventions and Recommendations". Website of the International

Labour organization, available online at: http://www.ilo.org/global/standards/applying-and-promoting-international-
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The analysis of the reports of each country conforms a comprehensive study, containing two kinds

of comments:  observations on the discrepancy of national laws and international standards, and

direct  requests aimed at  getting more information  about  the  implementation  of  the  concerned

Convention in the State concerned. The former are included in the ILO's annual report to the ILC

(that takes place in June), while the latter are communicated directly to the State concerned.278 

In essence, the role of the CEACR is interpretative, and aims at showing how the different standards

are  to  be  implemented  by  the  State  concerned.  CEACR holds  an  ongoing  dialogue  with

governments, in order to identify implementation and information gaps, and to recommend the

measures to overcome them.279   The annual report of the Committee of Experts is usually adopted

in December;  the following year,  in June, it  is  submitted to the Conference Committee on the

Application of Standards (CAS). CAS is a standing committee of the Conference, made up by

governmental, employer's and worker's delegates.280 It discusses the annual report and examines the

application of the Convention by groups of countries on base of the CEACR's observations. CAS

does not only review the annual report, but may also select and discuss specific issues, asking a

country for clarifications and making its own observations. It finally sends its conclusions to the

States concerned.281

When States fail to comply with the obligations established by the Convention, complaints may be

made with help of different special procedures, provided by Article 24 of the ILO Constitution. The

first of these measures are “representations”,282 i.e. claims of failure to implement the Convention

submitted  by  workers'  and  employers'  organizations, to  denounce  the  violation  of  an  ILO

Convention.283 Representations,  if  considered  valid  by the Governing Body,  are  analyzed by a

Tripartite Committee set up from among its members, which writes a report on the situation of the

State concerned. Such report is further analyzed by the Committee of Experts as part of its normal

supervisory task.284 Representations on the application of ILO Convention 169 have been sent in,

since  1997,  by  Bolivia,  Colombia,  Mexico,  Peru,  Ecuador  and  Denmark.285 A second  special

mechanism is constituted by complaints under Article 26 of the ILO Constitution, which can be

filed by a member State, by a representative of the International Labour Conference (ILC) and by

labour-standards/committee-of-experts-on-the-application-of-conventions-and-recommendations/lang--en/index.htm
278 ILO, Op.cit.:78
279 "Committee of Experts...", Op.cit.
280 “Conference  Committee  on  the  Application  of  Standards”,  available  online  at:

http://www.ilo.org/global/standards/applying-and-promoting-international-labour-standards/conference-committee-
on-the-application-of-standards/lang--en/index.htm

281 ILO, Op.cit.: 78.
282 ILO, Op.cit.: 76.
283 Alexandra Xanthaki, Op.cit.: 50.
284 “Convention No 169: Ratification, Implementation, Supervision and Technical Assistance”. Op.cit.: 181-182.
285 ILO, Op.cit.: 76.
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the Governing Body of the ILO on it's own initiative. The Governing Body sets up a Commission of

Inquiry of three independent persons who investigates the case. No complaints under Article 26

have been made with relation to Convention 169 yet.286 

If a State does not comply with Convention 169, the ILO disposes of some mechanisms of indirect

sanction or, better said, diplomatic pressure: for instance, it may inform the ILC, in its  annual

meeting, of the State's failure to comply; or it may include the State's violations of the Convention

into its Annual Report. The simple appearance in the list of States that have violated the Convention

constitutes a kind of sanction. However, as in the Chilean case, the State may submit a report, thus

complying with the formal obligation to report to the ILO: but that if the report is merely of an

administrative character, and does not represent the real situation?287 In order to tackle this problem,

the ILO shall take into consideration alternative reports submitted by indigenous organizations and

civil society.

Other important ILO tasks related to Convention 169 concern the clarification of any doubt on the

instrument's provisions. States that have doubts on the meaning of a provision or on the adequacy of

a national law with respect to the Convention, have the possibility to ask an informal opinion to the

International Labor Office. The International Labor Standards Department of such office, moreover,

gives all kind of training, explanations, advice and assistance on matters related to the ratification

and application of the Convention. Of a fundamental importance are also the ILO's information

resources related to indigenous peoples.288 

Even if  Convention 169 represents a great  progress in the field of  indigenous rights,  there are

numerous elements in it that represent important limitations. First, the rights it enshrines are limited

to the definition of indigenous and tribal peoples contained in the Convention itself. Secondly, more

than one of the instrument's dispositions has a weakening effect upon the States' duty to comply

with their obligations under the Convention: expressions such as “to the extent possible” (Article

7.1  and  “whenever  appropriate”  (Article  7.3)  leave  the  way  open  for  flexibility  in  the

implementation of State obligations with respect to indigenous peoples' rights. Flexibility as such,

on the other hand, is a fundamental principle of ILO Convention 169, as established by Article

34.289

286 Ibid.
287 Magdalena Gòmez, Op.cit.: 134.
288 See  the  following  websites:  http://www.  ilo.org/indigenous  ,  http://www.pro169.org,  http://www.ilo.org/ilolex,

http://www.ilo.org/norms. Ibid.: 185.
289 Article 34 of the Convention reads: “  The nature and scope of the measures to be taken to give effect to this

Convention shall be determined in a flexible manner, having regard to the conditions characteristic of each country.”
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3. INTERNATIONAL STANDARDS ON INDIGENOUS PEOPLES:  ILO CONVENTION

169 AND THE UN DECLARATION

ILO Convention No 169 (from now on, the Convention) recognizes indigenous peoples' individual

rights  (as persons and workers,  for  example)  as well  as  collective  rights  (as peoples).  Among

collective  rights,  the  Convention  contains  political,  economic,  social,  cultural  and  territorial

rights.290 The UN Declaration recognizes a set of rights to indigenous peoples and individuals that

were  already  enshrined  in  the  Convention,  but  had  not  been  duly  respected  before.  The

Declaration's aim is to restate them with new vigor,  even enhancing some of them.291

The Convention does not  strictly define indigenous and tribal peoples,  but rather  describes the

human groups it aims to protect, establishing a series of  objective criteria to identify tribal and

indigenous  peoples.  This  should  not  be  a  surprise,  since  the  question  of  the  definition  of

“indigenous peoples” is left open in international law. According to Thornberry, it is unlikely that a

universal formula is adequate to capture all nuances of 'indigenous', while it seems misguided to

search for a fixed definition, in particular given the dynamic nature of the world. According to

Bengoa, a process or set of procedures, applicable to distinct regional contexts, is needed in order to

enable the exercise of the right to self-determination. Indigenous peoples do not constitute a static

universe, and a definition could not be constituted by an immutable list of characteristics.292 What

distinguishes tribal peoples from the rest of society, according to Article 1(1)a, are: i) special social,

cultural and economic conditions, together with ii) the existence of their own customs, traditions,

and special laws or regulations. The distinguishing elements of indigenous peoples, on the other

hand, are: i) their historical continuity with pre-colonization  societies; ii) the territorial connection

since their ancestors' times and iii) the retaining of different social, economic, cultural and political

institutions (Article 1.1b)

The  most  important  contribution  to  the  elaboration  of  this  wide  and  open  concept  for  the

identification of “indigenous peoples” was the work of Special Rapporteur Martinez-Cobo,293 who

was entrusted with the development of a massive Study on the Problem of Discrimination against

Indigenous  Peoples.294 He first  elaborated  a  preliminary working definition (1972),  which  was

290 Jose' Aylwin Oyarzùn, Op.cit.: 2.
291 Jose' Aylwin Oyarzùn, “La Declaraciòn de la ONU sobre Derechos de los Pueblos Indìgenas”, 3 December 2007.

Available online at: http://www.archivochile.com/Ideas_Autores/aylwino_j/aylwinoj0019.pdf
292 Patrick Thornberry, Op.cit.: 56-60.
293  Mr. Josè R. Martìnez-Cobo was nominated Special Rapporteur on the Situation of Human Rights and Fundamental

Freedoms of Indigenous Peoples by the Sub-Commission (of the Commission on Human Rights) on Prevention of
Discrimination and Protection of Human Rights. Alexandra Tomaselli, “Indios, Indigenous, Native peoples: not just
a  question  of  definition”.  Available  online  at:  http://www.eurac.edu/en/newsevents/focus/NewsDetails.html?
entryid=23041

294 The study was submitted to the Sub-Commission between 1981 and 1984, and adopted by this body in 1986. The
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inseparable from the experience of colonization, because based on indigenous peoples' descent from

the peoples who inhabited the territories that were subjected to colonization.295 After further years of

study, however, the Special Rapporteur formulated another definition, a more international one, not

linked with colonization anymore,296 that assumed “historical continuity” with pre-invasion and pre-

colonial societies as the fundamental element for identification.297 It is interesting to note that the

criteria contained in Article 1.1b conform an international working definition for the purpose of

identifying indigenous peoples, far beyond the States parties to the Convention.298 

Article 1.2 recognizes self-identification of tribal and indigenous peoples as a fundamental factor of

identification:  this  is  a  subjective  criterion,  that  enables  peoples  or  individuals  to  identify

themselves as tribal or indigenous. The principle of  self-identification was enshrined for the first

time in a human rights treaty while drafting of Convention 169,299 even if it was already present in

the  international  definition  elaborated  by  Special  Rapporteur  Martinez-Cobo.300 Article  1,  in

essence, is a “statement of coverage”, and defines the scope of application of the Convention on

base of a combination of objective and subjective criteria.301

In contrast with Convention No 107 on Indigenous and Tribal Populations, Convention No 169 uses

the term “peoples”. The decision to use such term was taken during the discussions on the revision

of Convention No 107, that took place in 1988.  As already mentioned, the term “peoples” has

implications with the right to self-determination. Both International Covenants of 1966 (ICCPR,

ICESCR), in their common Article 1, acknowledge that the right to self-determination pertains to

chapters of the study are available online at:  http://www.un.org/esa/socdev/unpfii/en/spdaip.html
295 The elements of Martinez-Cobo's preliminary working definition where: i) descent from the peoples who inhabited a

certain territory, ii) that where present on that territory at then time it was colonized, iii) who were reduced to a non-
dominant  or  colonial  society,  and iv)who  maintain  their  particular  social,  cultural  and  economic  customs  and
traditions. 

296 The new definition reads as follows:  "Indigenous communities, peoples and nations are those which, having a
historical  continuity with  pre-invasion  and  pre-colonial  societies  that  developed  on  their  territories,  consider
themselves  distinct from other sectors of the societies now prevailing in those territories, or parts of them. They
form at present  non dominant sectors  of society and are determined to preserve, develop and transmit to future
generations their ancestral territories, and their ethnic identity, as the basis of their continued existence as peoples, in
accordance with their own cultural patterns, social institutions and legal systems." [Emphases added]. Contained in
UN  document  C/CN.4/Sub.2/1986/7/Add.4,  para.  379,  available  online  at:
http://www.un.org/esa/socdev/unpfii/en/spdaip.html

297 “Historical continuity” is meant as linked to one or more of the following factors: a) the occupation of ancestral
lands, b) common ancestry with the original occupants, c) culture, d) language, e) residence in a certain part of the
country,  f)  and other relevant  factors as elements of an indicative definition of  “indigenous peoples”.  Patrick,
Thornberry, Op.cit.: 49. 

298 These criteria have been the basis for the definition of indigenous peoples in the application of the UN Declaration;
they have also been used by numerous UN specialized agencies, such as the World Bank and the UN Development
Program. “Convention 169...”, Op.cit. 

299 The self-identification criterion was not present in Convention No 107, being a novelty of Convention No 169. It is
the fundamental  criterion of  identification of  indigenous and  tribal  peoples,  even if  not  the  only  one.  Patrick
Thornberry, Op.cit.: 46.

300 See note No 106.
301 “Convention No 169: Ratification,  Implementation,  Supervision and Technical  Assistance”,  in “Indigenous and

Tribal Peoples in Practice. A  Guide to ILO Convention No 169”. Op.cit: 9-10.
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"all  peoples".302 Since the ILO's  mandate is  specifically related to economic and social  issues,

however,  it  was  not  considered  opportune to  insert  the  interpretation  of  the  principle  of  self-

determination in the Convention. Article 1.3 establishes that "The use of the term peoples in this

Convention shall  not  be construed as having any implications as regards the rights which may

attach to the term under international law". This paragraph works as a disclaimer with respect to the

meaning  of  the  term "peoples"  in  the  Convention,  the  sole  binding  instrument  on  indigenous

peoples, together with the obsolete Convention No 107, until now. With the excuse of the economic

and  social  character  of  the  ILO's  mandate,  the  right  to  self-determination  was  not  explicitly

recognized by the Convention. In its Preamble, however, there is the recognition of "the aspirations

of  these  peoples  to  exercise  control  over  their  own institutions,  ways  of  life  and  economic

development",  which  can  be  interpreted  as  an  indirect  acknowledgment  of  the  right  to  self-

determination.303 

The Declaration identifies indigenous peoples as the beneficiaries of the rights contained in it,

without defining them. However, the Preamble makes numerous references to many traits that are

typical of indigenous peoples, and Article 33 recognizes their right to determine their identity and

membership  in  accordance  to  their  customs  and  traditions.  In  words  of  Erica-Irene  Daes,

Chairperson of the Working Group on Indigenous Peoples, “the concept of indigenous peoples is

not capable a precise, inclusive definition which can be applied in the same manner to all regions of

the world.” The difficulty to establish a definition has lead international institutions to rely on the

principle  of  self-identification.304 Already  in  the  1990s,  during  the  drafting  of  the  Universal

Declaration, the omission of a definition (even if some elements for the identification of indigenous

peoples where already present) was based upon the belief that “historically,  indigenous peoples

have  suffered  from definitions  imposed  by  others.  For  example,  in  the  past  the  criterion  for

membership to an indigenous population in certain countries was based upon parentage or blood

quotient  and this is  now deemed discriminatory as it  denies the right  of  indigenous people to

determine their own membership. For this and other relevant reasons the Working Group would not

consider it appropriate to develop a definition of its own without full consultation with indigenous

302 It was precisely Article 1, common to both International Covenants of 1966, which was the starting point of a shift
in focus in the international debate on indigenous rights. Such shift started with the debate on Article 27 of the
ICCPR, (and with the study on minority rights entrusted to  Francesco Capotorti).  Such Article,  and the rights
recognized in it to minorities, soon provoked dissatisfaction among the indigenous representatives to the Working
Group  on Indigenous Peoples,  who  shifted  attention on the  right  to  self´determination contained in Article  1.
Asbjorn Eide, Op.cit.: 164.

303 "ILO Convention 169 on the Rights of Indigenous and Tribal Peoples in Independent States (1989). Consideration
number 4 of the Preamble. See Annex No 1.

304 The  establishment  of  a  fixed  definition,  rather  than  recurring  to  the  self-identification  criterion,  may  offer
govenrments the excuse for not recognizing indigenous peoples present on their territories. Stefania Errico, Op.cit.:
746.
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peoples themselves.”305 This does not impede the presence of some references to elements that

guide the identification of the beneficiaries of the rights all along the Declaration. In parallel with

Article 1.2 of the Convention, that contains the right to self-identification of tribal and indigenous

peoples,  Article 33.1 of  the Declaration establishes that  “Indigenous peoples have the right  to

determine their own identity or membership in accordance with their customs and traditions”.306

Article 2 of the Declaration establishes the right of indigenous peoples and individuals to be free

and equal, also prohibiting all forms of discrimination, especially those based on racial reasons.

Another important aspect covered by the Convention is governmental responsibility  in ensuring

indigenous  peoples'  fundamental  rights  and guaranteeing respect  for  their  integrity.  Article  2.1

recalls  the  governments'  duty  to  initiate,  with  the participation  of  the  peoples  concerned,

“coordinated and systematic actions” for pursuing these aims. Government actions in this respect

should  include  the ensuring  of  the  enjoyment  of  rights  and  benefits  on  an  equal  footing,  the

realization of social, economic and cultural rights and the elimination of the economic and social

gap  (Article  2.2).  ILO  supervisory  bodies  have  often  recalled  the  need  to  read  Article  2  on

coordinated and systematic  action together  with Article 33 on the establishment of  appropriate

institutions and mechanisms, with the aim of administering programs covering all  stages, from

planning to evaluation of measures proposed in the Convention, with participation of indigenous

and tribal peoples.307 

In  parallel  with  the  Convention,  the  Declaration  contains  several  provisions  on  governmental

responsibilities on indigenous policies. Article 8.2 establishes the State's duty to prevent any action

that hits the integrity of indigenous peoples or has a consequence the deprivation of their lands, any

form of forced population relocation, assimilation or integration, propaganda fomenting racial or

ethnic discrimination. Article 15.2 recalls the States' duty to work, in cooperation and consultation

with  indigenous peoples,  for  the elimination  of  prejudice  and discrimination,  while  Article  38

establishes the States' duty to take, in cooperation and consultation with the concerned peoples, the

appropriate measures (including legislative ones) to achieve the aims of the Declaration. Article 38

is extremely important, since the application of the Declaration depends precisely on the adjustment

of the national legal framework to international standards. Such adjustments do not only relate to

the  enactment  of  specific  “indigenous  laws”,  but  usually  also  involve  the  transformation  of

legislation in different key areas (as regards Chile, for example, the Waters, Mining and Forestry

Codes).
305 Report adopted in 1995 by Ms. Erica Irene Daes, Rapporteur of the Working Group on Indigenous populations. (UN

Document E/CN.4/Sub.2/AC.4/1995/3, page 4).  See Alexandra Tomaselli,  “Indios,  indigenous, native people...”,
Op.cit.

306 "Indigenous and Tribal Rights in Practice. A Gude to ILO Convention No 169". Op.cit.: 10.
307 "General Observations on Convention No 169". Committee of Experts, 79th Session, 2008. Published in 2009. 
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Articles 3 and 4.3 of the Convention focus on indigenous peoples' enjoyment, without prejudice

and hindrance, of fundamental rights and freedoms. Articles 20.2 and 20.3 further specify the

States' duty to prevent any form of discrimination and ensure the enjoyment of equal opportunities

and treatment in employment. Article 4, finally, concerns the adoption of special measures for the

appropriate safeguarding of indigenous peoples' person, property, labor, cultures and environment.

Special  measures  do not  constitute additional  rights  nor  privileges;  they are,  rather,  legitimate

actions, having the aim to ensure the realization of indigenous peoples' rights, which is the ultimate

goal  of  the  Convention.308 As  established  in  a  series  of  provisions,309 moreover,  respect  for

indigenous institutions is a fundamental element of Convention 169. 

As the Convention, the Declaration contains several provisions on indigenous peoples' enjoyment of

fundamental rights. Article 1 recognizes their right to enjoy, individually and collectively, the rights

contained in the UN Charter, in the Universal Declaration of Human Rights and in whole body of

international  human  rights.  Article  2  establishes  indigenous  peoples'  equality  before  all  other

peoples and their freedom from discrimination. Article 6 regards the right of nationality,  while

Article 7 deals with the physical and mental integrity, liberty and security of the person, including

freedom from genocide and any other act of violence. Articles 5, 18, 20 and 34 relate to indigenous

institutions, and establish the right to maintain and strengthen them, develop indigenous decision-

making  bodies  and  political,  economic  and  social  systems  or  institutions,  including  customs,

spirituality, traditions, procedures, practices and also juridical systems, when present.

However, the cornerstone of the Convention is constituted by provisions on political participation

and consultation, which full implementation still constitutes a great challenge in many ratifying

countries.310 As noted by Tomaselli and Gramhold, the Convention uses a comprehensive approach,

recognizing different  means of  consultation and participation,  as well  as  the duty to favor the

establishment of indigenous peoples' own institutions.311 Articles 6 and 7 of the Convention relate to

participation and consultation, and are considered the basis on which all the other provisions should

be  applied.  Article  6.1  establishes  that,  “In  applying  the  provisions  of  this  Convention,

Governments  shall  a)  consult the  peoples  concerned,  through  appropriate  procedures,  and in

particular  through  their  representative  institutions,  whenever  consideration  is  being  given  to

legislative or administrative measures which may affect them directly; b) establish means by which

these peoples can freely participate, to at least the same extent of other sectors of the population, at

308  For this reason, special measures are not deemed to be discriminatiory towards the non-indigenous part of society.
309  Articles 2(1)b, 4(1), 5a and b, 6(1)a and c, 8(2).
310 "General Observations on Convention No 169". Op.cit.
311 Alexandra  Tomaselli,  Petra  Granholm.  “The  Frustration  of  the  Right  to  Political  Participation  of  Minorities:

Practical Limitations in the Case of the Nordic Sàmi and the Romas”. European Yearbook of Minority Issues Vol 7,
2008/9: 4.
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all levels of decision-making in elective institutions and administrative and other bodies responsible

for policies and programs which concern them; c) establish means for the full development of these

peoples' own institutions and initiatives, and in appropriate cases provide the resources necessary

for  this  purpose.”  (Emphasis  added).  Article  6.2  contains  the  requisites  that  an  appropriate

consultation process should present: consultations shall be undertaken i) in good faith and ii)  in a

form appropriate to the circumstances, and iii) with the objective of achieving agreement or consent

to the proposed measures.

The  main  area  of  application  of  the  principles  of  participation  and  consultation  are  relations

between indigenous peoples and States. The aim of such provisions is to ensure indigenous people's

participation at all levels of political, legislative and administrative decision-making on issues that

affect them directly. Consultation is a crucial means for reconciling conflicting interests, as well as

for preventing and settling disputes. The interrelatedness of participation and consultation enables

indigenous peoples to become the protagonists of their development. The duty to consult indigenous

peoples arises,  in  general,  in  connection  to  the totality  of  the  Convention's  provisions,  and in

particular in relation to the formulation, implementation and evaluation of measures that affect them

directly. The Convention further emphasizes the importance of consultation in a number of other

cases:  when  considering  legislative  and  administrative  measures  (Article  6.1a);  prior  to  the

exploration/exploitation of sub-surface resources (Article 15.2); when considering the alienation of

indigenous lands (Article 17); prior to relocation (Article 16); when dealing with the education of

indigenous children (Article 28) and the organization of special training programs (Article 22).312

Article 7,  on the one hand, establishes indigenous peoples'  right  to decide their  own priorities

concerning their process of development and (Article 7.1), on the other, their right to participate in

the formulation, implementation and evaluation of plans and programs related to such development

(Article  7.2).  As  noted  by Patrick  Thornberry,  “in  as  far  as  self-determination  is  increasingly

understood to contain an internal aspect, it may be that certain aspects of self-determination can be

read into Convention 169 – notably in the area of participation rights and self-government.”313

Article 8 has to be read in connection with the right to consultation and participation: it establishes

that, when applying national law to indigenous peoples, their customs and traditions have to be

taken into consideration (Article 8.1), and that such peoples have the right to preserve their own

customs  and  institutions,  as  long  as  they  are  not  incompatible  with  the  fundamental  rights

established in the national and international legal systems (Article 8.2).314 Moreover, the Convention

contains  numerous  other  references  to  the  principle of  participation  (such  as  Articles

312 "Indigenous and Tribal Rights in Practice. A Guide to ILO Convention 169". Op.cit.: 60-61.
313  Patrick Thornberry, Op.cit.: 344.
314 Jose' Aylwin Oyarzùn, Op.cit.: 3.
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2,6,7,15,22,23).  Other  terms  are  also  used  to  indicate  the  same  principle  (for  example

“cooperation”,   the obligation not to take decisions contrary to indigenous peoples' wishes, the

obligation to seek “free and informed consent”, the right to be consulted through “representative

institutions”. The duty to ensure participation and consultation is up to governments, and not to

private enterprises.315

The Declaration, as the Convention, also provides dispositions on consultation and participation,

but  “places  more  emphasis  on  the  involvement  of  indigenous  peoples  in  the  decision-making

process (Article 18 and 19), as well as in matters involving indigenous interests, and the free, prior

and informed consent of indigenous peoples”.316 Article 19 contains the most evident parallelism

with the Convention, in particular with its Article 6, paragraphs 1(a) and 2. However, this provision

of the Declaration goes much further than the right to be consulted as provided in the Convention.

As Stefania Errico highlights,  “the provisions of the Declaration will  not  be satisfied by mere

consultation of indigenous peoples, rather there is a an emphasis on the need for informed consent

on the part of the indigenous communities involved.” 317 The Article reads as following: “States shall

consult  and cooperate in good faith with the indigenous peoples concerned  through their own

representative institutions, in order to obtain their free, prior and informed consent before adopting

and  implementing  legislative  or  administrative  measures  that  may  affect  them.”  (Emphasis

added).318 

The concept of free, prior and informed consent (FPIC) is the cornerstone of the Declaration, and

not only as regards indigenous peoples'  right  to  participate.  It  is,  rather,  a prerequisite  for  the

exercise of the right to self-determination, since it enables indigenous peoples' to control their lands

and natural resources, enhancing their capacity to negotiate with governments and to ask reparation

for rights violations suffered.319 Free, prior and informed consent is a comprehensive right, that

implies a series of state obligations. “Free” means that there is no external cohercion or pressure,

which includes the absence of monetary inducements, the avoiding of the application of “divide and

conquer” strategies and any form of retaliation. “Prior” implies that there are no time constraints in
315 "Indigenous and Tribal Rights in Practice. A Guide to ILO Convention 169". Op.cit.: 62.
316  Alexandra Tomaselli and Petra Granholm, Op.cit.: 4.
317  Stefania Errico, Op.cit.: 753.
318  The concept of “free, prior and informed consent” is present in a number of Articles of the Declaration, for instance

in Article 19 on the adoption of  legislative measures that affect indigenous peoples; Article 10 on the forced
removal from land; Article 11 on the practice of indigenous cultures and religions; Article 29 on the placement of
dangerous materials on indigenous territories; Article 32 on projects of the State that may affect indigenous peoples;
Article 28 on compensation for forced removal from indigenous territories. Ibid.

319 FPIC is a fundamental principle in the negotiation of international treaties. It is transposed into relations between
States and Indigenous Peoples pertaining to the conclusion of constructive agreements and arrangements, being
extremely useful also for settling disputes among different parts. Andrea Carmen, “The Right to Free, Prior and
Informed Consent. A Framework for Harmonious Relations and New Processes of Redress”. In “Realizing the UN
Declaration on the Rights of Indigenous Peoples. Triumph, Hope and Action”, edited by Jackie Hartley, Paul Joffe
and Jennifer Preston. Purich Publishing Limited, 2010: 120-121.

73



the process of information dissemination to indigenous peoples, and that the time span enables due

translations into indigenous languages and sufficient time to carry out a decision-making procedure

among the peoples concerned. “Informed” means that indigenous peoples dispose of all relevant

information for the making of the decision; this information shall be impartial and balanced as to

the risks and benefits of the proposal that is being considered. “Consent” involves the clear and

unequivocal  demonstration  of  indigenous  peoples'  agreement  to  the  proposal  in  question.

Agreements,  moreover,  must be taken with the participation of the leaders,  representatives and

decision-making bodies chosen by indigenous peoples' themselves.320

Which is, essentially, the difference between “consultation” and “free, prior and informed consent”?

The difference is minimal, since one of the requirements of consultation is “the aim of reaching an

agreement  or  consent”,  which  equates  the  concept  of “consent”.  As  underlined  by  Special

Rapporteur  James Anaya in his interpretation of  this provision of  Convention 169, the aim of

consultation is the reaching of an agreement or consent which, if not achieved, renders consultation

procedures an empty and invalid process.321 The difference is in the formulation of the duty: the

Convention formulates the duty of reaching a consent as an “aim” of the consultation procedure,

thus indirectly, while the Declaration formulates the same duty directly (free, prior and informed

“consent”).  In  the  real  world,  this  difference  in  formulation  is  smoothed  by  the  fact  that  the

Declaration is  a binding treaty on State-parties,  while  the Declaration  is  not  a legally binding

instrument.

Further references to participation appear in Article 4, which recognizes indigenous peoples' right to

autonomy or self-government in matters  relating to internal and local  affairs; in Article 5, that

establishes indigenous peoples' right to maintain and develop their own, distinct institutions, and to

fully participate in the political, economic, social and cultural life of the State; in Article 18, that

recognizes indigenous peoples' right to participate in decision-making in matters which could affect

their rights.322

Another key issue regulated by the Convention is lands and territories.323 Different central aspects

are dealt with, such as the concept of land and territories, the right to possession and ownership, the

identification of indigenous lands, the protection of the right to land and the resolution of land

claims. The  starting point is Article 13, which stipulates that, in applying the provisions of Part II

320 Ibid.: 124-125.
321 James Anaya, “Principios Internacionales aplicables a la Consulta en relaciòn con la reforma constitucional en

Chile”:  Paragraphs 38-41.  24 April  2009,  available  online at:  http://www.oliticaspublicas.net/panel/re/docs/393-
ppios-consulta.html

322 "Indigenous and Tribal Rights in Practice. A Guide to ILO Convention 169". Op.cit.: 63.
323  The Convention, as well as the Declaration, contain a specific set of rights which are not to be found anywhere else:

land rights are typical of the protection regime of indigenous rights, but are not a deal in the minority protection
regime. Stefania Errico, Op.cit.: 753.
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(Land) governments shall respect the special importance lands and territories have for indigenous

cultures and spirituality. Paragraph 2 of the same Article establishes that the term “lands” shall

include the concept of “territory”, defined as the total environment of the areas which indigenous

peoples  occupy  or  use.  In  essence,  the  Convention's concept  of  “lands”  embraces  the  whole

territory, including forests, rivers, mountains, coastal sea, the surface and the sub-soil.324

Another set of norms is dedicated to the protection of indigenous land possession and ownership.

Article 14.1 deals with the rights of ownership and possession over the lands traditionally occupied

or used by indigenous peoples for subsistence or traditional activities, and with safeguarding those

lands to which indigenous people have traditionally had access. Paragraph 2 of the same Article

deals  with  the  identification  and  demarcation  of  indigenous  lands  and  with  the  protection  of

indigenous  peoples'  rights  to  ownership  and  possession,  while  Paragraph  3  deals  with  the

establishment of adequate procedures to resolve land claims. Article 17 concerns the recognition of

traditional procedures for the transmission of land rights and contains the prohibition to dispossess

indigenous peoples of their lands. Article 18 stipulates the establishment of adequate penalties for

unauthorized intrusions upon indigenous lands. Article 19 stipulates that  agrarian policies shall

secure equal treatment of indigenous peoples, especially when dealing with the repartition of new

lands and the provision of resources to promote their development.

In the field of territorial rights, the Declaration restates the principles established in the Convention,

but goes further than it in many respects. The Preamble of the Declaration, for instance, contains the

recognition that “control by indigenous peoples over developments affecting them and their lands,

territories and resources will enable them to maintain and strengthen their institutions, cultures and

traditions.”325 Article 25 reaffirms what stated in Article 13 of the Convention, recalling indigenous

peoples'  right  to  maintain and strengthen their  distinctive  special  relationship to the lands and

territories they traditionally own or otherwise occupy.326 The Article adds a reference to water and

coastal  sea  resources,  and  to  responsibilities  towards  future  generations.   Article  26  of  the

Declaration  disposes  that  “1.  Indigenous  peoples  have  the  right  to  the  lands,  territories  and

resources they have traditionally owned, occupied and or otherwise used or acquired. 2. (…) the

right to  own, use, develop and control the lands, territories and resources that  they possess by

reason of traditional ownership or other traditional occupation or use,(...) 3. States shall give legal

recognition and protection to these lands, territories and resources.”(Emphasis added). Article 27

324  Ibid.: 91.
325  Paragraph 9 of the UN Declaration on the Rights of Indigenous Peoples (UNDRIP).
326 Such special  relationship was explicitly recognized by Special  Rapporteur Jose' R. Martinez-Cobo in the Cobo

Study, and by Mrs. Erica-Irene Daes in a final working paper prepared in June 2001. A similar provision is also
contained in the Proposed American Declaration on the Rights of Indigenous Peoples. See Stefania Errico, Op.cit.:
753.
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deals  with  the  establishment  of  an  adequate  process to  recognize  and  adjudicate  indigenous

territorial rights, with participation of the concerned peoples, and thus reaffirms what established by

the Convention in Article 14.2. 

A number of Articles of the Declaration represent a deepening of the indigenous land protection

regime, with respect to the rights established in the Convention. Article 8.2b, for instance, adds a

provision on the prevention, and redress in case of dispossession, with the goal of avoiding the risk

of assimilation and cultural destruction. Article 10 establishes that no relocation may take place

without  indigenous  peoples'  free,  prior  and  informed  consent,  while  Article  11.1  establishes

indigenous peoples' right to practice and revitalize their cultural traditions and customs, including

manifestations of their cultures, such as archeological or historical sites and ceremonies, among

others. Article 28 establishes the right to redress, in the form of restitution or compensation, for

lands “which have been confiscated, taken, occupied, used or damaged without their free, prior and

informed consent.”

Article 29 guarantees the right of indigenous peoples' to conserve and protect the environment and

the productive capacity of their lands, territories and resources, and States' obligation to establish

assistance programs for theses aims, without discrimination. According to Paragraph 2, “States shall

take effective measures to ensure that no storage or disposal of hazardous materials shall take place

in the lands or territories of indigenous peoples without their free, prior and informed consent.” and

Paragraph  3 establishes  that  States  shall  take  effective  measures  to  ensure  that  “programs  for

monitoring,  maintaining  and  restoring  the  health  of indigenous  peoples,  as  developed  and

implemented by the peoples affected by such materials, are duly implemented.” Article 30  prohibits

military activities “in the lands or territories of indigenous peoples, unless justified by a relevant

public interest or otherwise freely agreed with or requested by the indigenous peoples concerned.”,

while  Paragraph 2 establishes that  States  shall  consult  indigenous  peoples,  through appropriate

procedures and through their representative institutions, prior to using their lands or territories for

military activities.

Article 15.1 of the Convention stipulates that indigenous peoples have the  right to the natural

resources pertaining to their lands,327 and that  this right includes their  participation in the use,

management and conservation of such resources. In other words, the Convention recognizes that the

right to natural resources is inextricably linked to the right to lands and territories. Article 15.2

establishes the following crucial  guarantees: i) indigenous peoples' right to be consulted before

327 The right to natural resources is central to the indigenous rights protection regime, since one of the major threats to
the physical and cultural survival of indigenous peoples is the extraction of natural resources from “underdeveloped
regions, which very often overlap with indigenous areas. This is also the case of the construction of dams, the
establishment of industrial plants and the building of gas and oil pipelines. Stefania Errico, Op.cit.: 753.
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natural  resources on their  lands are explored or exploited ii)  the right  to having the impact of

exploration and exploitation ascertained and  iii) the right to be compensated for damages caused by

exploration and exploitation of natural resources. The dispositions of Convention 169 on natural

resources are reaffirmed in Article 32 of the Declaration, that restates indigenous peoples' right to

establish priorities on: i) the development and use of lands, territories and resources; ii) the duty to

consult them in good faith and through their representative institutions on any project affecting their

lands,  territories  or  resources;  iii)  the need to  establish adequate  mechanisms for  just  and fair

redress, in order to mitigate any negative impact on the indigenous sphere. 

The Convention covers other important issues, such as the right to development, education, health

and social security, traditional occupations, labor rights and vocational training and contacts and

cooperation across borders. The Declaration also deals with cultural rights, including the right to

practice  and  revitalize  their  traditions  and cultural  customs (Article  11.1),  to  use,  foment  and

transmit  their  historical  views,  languages,  oral  traditions,  names  and  others  (Article  13.1),  to

maintain,  control,  protect  and  develop   their  cultural  heritage,  their  traditional  knowledge,  in

medicine and other sectors (Article 31).328 

However,  there  are  other  two kinds  of  provisions,  apart  from those  regarding  free,  prior  and

informed consent and the environmental provisions, by means of which the Declaration goes further

than the Convention: these concern the principle of self-determination and the value of indigenous

custom. As noted before, Convention 169 implied a change in terms, from indigenous “populations”

to  “peoples”;  however,  the  struggle  over  self-determination  had  been  lost  in  occasion  of  the

adoption of that Convention, with the introduction of Article 1.3 as an explanatory statement that

excluded  any  implication  of  the  term  “peoples”  as  regards  the  right  of  self-determination  as

understood in international law.329 

By contrast, the Declaration starts with affirming that indigenous peoples are equal to all  other

peoples, which implies two consequences: first, that indigenous peoples shall not be discriminated

against, and second that the principle of self-determination becomes relevant. Even if  the term

“peoples” is used in ILO Convention 169 and in the Proposed American Declaration on the Rights

of  Indigenous Peoples,  the Declaration is  the first document  in recognizing explicitly the  link

between the term “peoples” and the right to self-determination.330 As reported by Thornberry, “in

the 1991 and 1992 sessions of the WGIP, self-determination was brought forward strongly”, even if

it was made clear that the concept did not provide a mandate for secession, being related essentially

to  internal  self-determination,  i.e.  those forms  of  self-governance  that  are  to  be found  within

328 Jose' Aylwin Oyarzùn, Op.cit.: 2.
329  Pathrick Thornberry, Op.cit.: 342-344.
330  Stefania Errico, Op.cit.: 747.
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existing States.331

Article 4 of the Declaration establishes that “Indigenous peoples, in exercising their right to self-

determination, have the right to autonomy or self-government in matters relating to their internal

and local affairs, as well as ways and means for financing their autonomous functions.”. However,

the scope of  self-government  remains undefined in the final  version of  the Declaration,  while

autonomy is presented for the first time as a right. Autonomy has no definition in international law,

but it is common to distinguish between territorial and cultural autonomy. In the Declaration, the

concept of autonomy is clarified throughout the text, that makes reference to a cultural form of

autonomy.332 Some  forms  of  autonomy  recognizable  troughout  the  text  relate  to  indigenous

institutions (Article 5 and 20.1), decision-making institutions (Article 18), custom and traditions. In

this field, the Declaration goes further than the Convention, especially when establishing the right to

promote  and  maintain  juridical  systems  and  custom,  as  long  as  they  are  compatible  with

international human rights standards (Article 34).333

The adoption of the UNDRIP concludes a large stage of norm elaboration on indigenous rights in

the context of the UN. Another stage is now opening: that of application. The relationship between

Convention 169 and the UN Declaration on the Rights of Indigenous Peoples (UNDRIP) is one of

compatibility:  the principles contained in the latter reinforce those of the former, and the same

adoption  of  the  UNDRIP  on  the  13  September  2007  worked  to  promote  the  Convention's

ratification and implementation.334 Convention 169 and the Declaration do not share their content

only: they both come out of a comprehensive law-making process, one of the earliest results of

which was the Convention. While the Declaration goes much further than the Convention in many

respects, its main disadvantage lies in its non-binding character (at least unless its provisions have

not yet  been accepted as international  customary law).  The advantage of the Convention, even

though it is much more prudent in terms of rights, is that it is legally binding on the States-party to

it. An efficient and up to date approach to the rights of indigenous peoples thus requires, since the

adoption of the Declaration, both instruments to be read in combination.335 

331  Patrick Thornberry, Op.cit.: 382.
332 The Articles that contribute to the clarification of the concept of autonomy are Article 14 on the management of s

educational systems and institutions; Article 16 on media and languages; Article 26 on traditional medicine and
health practices; Article 35 on the right to determine the responsibility of indigenous individuals towards their
communities. Stefania Errico, Op.cit.: 750.

333  Ibid.:751.
334 "History of ILO's work", Op.cit.
335 Luis Rodriguez-Piñero, “El Convenio 169 y la Declaraciòn de Naciones Unidas sobre Pueblos Indìgenas”. Available

online at: http://www.politicaspublicas.net/panel/imp/706-c169-ddpi.html
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4. THE INDIGENOUS MOVEMENT IN LATIN AMERICA AND THE INTER-AMERICAN

SYSTEM

The American continent  is important  in the discourse on indigenous issues, since many of the

world's  indigenous  peoples  live  within  the  jurisdiction  of  the  thirty-five  member-States  of  the

organization of American States (OAS).336 

Speak  of  indigenous  movement,  reference  is  made  to  what  in  Spanish  is  called  Indigenismo

(Indigenism), a phenomenon typical of the XIX century. Indigenism is the result of the struggle

between  the  indigenous  question  and  the  national  question,  that  implies  the  elaboration  and

implementation  of  specific  policies  towards  indigenous  peoples,  with  the  aim  of  solving  the

problem of  national  integration  and   the  construction  of  national  identities  in  Latin-american

countries. In recent years, the term Indigenism has been used, in common and academic language,

to define the current social and political movements that are inspired by indigenous identities.  337

The development of the the Inter-american regime for the protection of indigenous rights consists in

different phases, marked by the birth, evolution and decline of Indigenism. 

The indigenist era started in 1940, when the International Indigenist Institute, a specialized body of

the OAS, based in Mèxico City, was created. Within this period, three phases are distinguishable,

which correspond to the evolution of the protection of indigenous rights in the Inter-American and

the  international  system.  The  first  phase  started  in  the  1970's,  when  the  first  cases  regarding

indigenous peoples reached the Inter-American Commission through individual petitions; in these

cases, however, the Commission still approached the indigenous question applying individual rights

exclusively.338 The second phase covered the 1980s  until  the  mid 1990s,  and saw some timid

recommendations on part of the Commission on the adjustment of the national systems in order to

allow indigenous peoples'  rights  to culture,  language,  religion,  association and expression, still

excluding any reference to the rights of  self-determination and political  autonomy.339 The third

phase started in the mid Nineties, and was influenced by the adoption and ratification, on part of

many States of the region, of ILO Convention No 169 and by the decision of the Committee on

Human Rights to elaborate a UN declaration on the rights of indigenous peoples. This phase saw

the start of works for the elaboration of a regional instrument for the protection of indigenous rights

(the Proposed Declaration on the Rights  of  Indigenous Peoples,  still  being discussed) and the

336 The OAS was founded in the during the Ninth International Conference of American States, held in Bogota' in 1948.
337  Laura Giraudo, “La questione indigena in America Latina”, Carocci Editore, Rome (2009): 32.
338 The most  important  cases dealt  with  by theCommission in this  case were:  the  case of  the guahibo people in

Colombia, and the case of the Achè tribal community of Paraguay. Luis Rodriguez-Piñeiro Royo, Op.cit: 161.
339  The important cases discussed by the Commission in this phase are the case of the Yanomami community vs. Brasil,

and the case of the miskita community of Nicaragua. Ibid.: 162
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issuing  of  a  series  of  extremely  important  judgments  of  the  Inter-American  Court  of  Human

Rights.340

A series of reasons explain the development of the indigenous movement in Latin-America since

the Seventies. Among the most relevant there are the frustration of the attempts of agrarian reform

and indigenous policies promoted by governments; the threat represented by hydroelectric projects,

forestry and mining enterprises,  among others,  to  indigenous peoples'  rights;  the  political  and

economic marginalization of indigenous peoples within States; the interrelation between indigenous

peoples of distinct parts of the world and the support given to them by international organizations,

human rights bodies and non-governmental organizations, among others. All through the last few

decades,  the  indigenous  movement  has  expressed  demands  of  a  varied  nature:  such  demands

regarded individual rights, but especially collective rights. Among the latter, there are the rights to

self-identification  and  to  a  legal  status,  to  land  and  territory,  to  cultural  identity,  to  social

organization  and  juridical  customs  and  to  political participation.  However,  the  struggle  of

indigenous peoples for the recognition of their rights has emphasized in particular territorial and

political rights.341

As part of its strategy, the indigenous movement started to raise its claims before national and

international Courts, with assistance of human rights organizations. However, the outcome of such

actions has been mainly negative. The Courts' response has usually been a negation of territorial as

well as political and participation rights. Such negation is obviously linked, on the one hand, to the

lack of solid recognition of indigenous rights on lands, territories and natural resources in national

legislation,  and  on  the  other,  to  the  lack  of  independence  from  governments  and  influential

entrepreneurs on part of the Courts. A partial  exception was represented by the Inter-American

system of human rights protection. It is based upon three sources: The Charter of the OAS (1948),

the American Declaration on the Rights of Man (1947)342  and the American Convention on Human

Rights (1969)343. 

Neither the OAS Charter,  nor the American Declaration,  nor the American Convention contain

explicit  references  to  indigenous  peoples.344 The  “official”  legal  basis  of  the  protection  of

340  The key case is that of the Awas Tingni community against Nicaragua. Other important cases are the case of the
Yakye Axa community vs.Paraguay, and the case of Saramaka vs. Suriname, among others (see below). Ibid.: 163.

341 Jose' Aylwin Oyarzùn, Derechos Humanos y Derechos Indìgenas en Amèrica del Sur: Antecedentes, Movimientos,
Desafìos”. Temuco, 2003: 8-12.

342 “American  Declaration  on  the  Rights  and  Duties  of  Man”.  Available  online  at:
http://www.cidh.oas.org/Basicos/English/Basic2.American Declaration.htm

343 “American  Convention  on  Human  Rights”.  Available  online  at  http://www.oas.org/juridico/english/treaties/b-
32.html

344  These documents are rooted in a liberal conception of human rights, based upon the recognition of individual rights
and that negation of all  other subjects existing outside the dichotomy State-individuals. Luis Rodriguez-Piñeiro
Roya, Op.cit.: 159.
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indigenous peoples' rights is Article 39 of the Inter-American Charter of Social Guarantees, which

states  that  “In  countries  where the  problem of  an  indigenous  population exists,  the  necessary

measures shall be adopted to give protection and assistance to the Indians, safeguarding their life,

liberty  and  property,  preventing their  extermination,  shielding them  form  oppression  and

exploitation, protecting them form want and furnishing them and adequate education.” The Article

further establishes that “The state shall exercise its guardianship in order to preserve, maintain and

develop the patrimony of the Indians or their tribes; and it shall foster the exploitation of the natural,

industrial or extractive resources (...) in order to ensure in due time the economic emancipation of

the indigenous groups.”, while also “Institutions or agencies shall be created for the protection of

Indians, particularly in order to ensure respect for their lands, to legalize their possession thereof,

and to prevent encroachment upon such lands by out-sides.”345 

The Charter of the OAS does not mention indigenous peoples explicitly, even if it contains limited,

although significant, references to human rights (Articles 31, 17 and 45a).346 One of its fundamental

principles is the recognition of fundamental rights to all people, without distinction on base of race,

nationality,  creed and sex.347 According to  Article 48,  moreover,  member  States “will  consider

themselves  individually  and  jointly  bound  to  preserve  and  enrich  the  cultural  heritage  of  the

American peoples”, a prescription that encompasses respect for indigenous societies and cultures.348

During the founding conference of the OAS, the American Declaration on the Rights and Duties of

Man was adopted. It does not contain explicit references to indigenous peoples, but just a set of

general civil, political, social, economic and cultural rights. It recognizes the equality of all peoples

before the law and, in contrast with the Universal Declaration on Human Rights (1948), it protects

only private property, there being no reference to the collective enjoyment of property rights. The

provisions  of  the  Declaration  are  not  legally  binding,  but  constitute  substantive  statements  of

customary law.349 They have enhanced their  normative force with the establishment  of  a more

345 “Inter-American  Charter  of  Social  Guarantees”,  adopted  in  Bogota'  in  1948.  Available  online  at:
http://webcache.googleusercontent.com/searchq=cache:dx0Wl8xFFc4J:www.iidh.ed.cr/BibliotecaWeb/Varios/Docu
mentos/BD_1365232859/B.8.2.DOC?url=/BibliotecaWeb/Varios/Documentos/BD_1365232859/B.8.2.DOC+inter-
american+charter+of+social+guarantees&hl=es&gl=it

346 “Charter of the organization of American States”, as amended by the protocols of Buenos Aires (1967), Cartagena
de Indias (1985), Washington (1992) and Managua (1993). Available online at:  http://www.oas.org/dil/treaties_A-
41_Charter_of_the_organization_of_American_States.htm

347 Claudio  Nash,  “Los  Derechos Humanos  de  los  Indìgenas en la  Jurisprudencia  de  la  Corte  Interamericana  de
Derechos Humanos”. Article published in “Derechos Humanos y pueblos indigenas. Tendencias Internacionales y
Contexto Chileno.” Jose' Aylwin (editor), Universidad de la Frontera, Temuco, Chile, 2005. Available online at:
http://www.cdh.uchile.cl/articulos/Nash/Ponencia%20UFRO-%20C.%20Nash.pdf

348 Patrick Thornberry, Op.cit: 265—267.
349 Luis  Rodriguez-Piñeiro  Royo,  “El  sistema inter-americano de derechos humanos y  los  pueblos  indìgenas”. In

“Pueblos  Indìgenas  y  Derechos  Humanos”,  coordinated by  Mikel  Berraondo,  Human  Rights  Center  of  the
University of Deusto, Bilbao (2006): 155. Available online at: http://www.ibcperu.org/doc/isis/9002.pdf

81



complex and evolved human rights protection system at the American level,350  transforming the

Declaration into a fundamental text. In other words, the Declaration was initially a statement of the

American States' aspirations, that has gradually become a legally binding human rights instrument

through the practical application that States have given to it.351

The American Convention, signed in Costa Rica in 1969, is an international treaty, legally binding

on States parties, which contains an important range of civil and political rights and freedoms. The

Convention develops the rights contained in the Declaration in more detail, and makes them legally

binding.352 The United States and Canada abstained at the moment of voting for the adoption of the

Convention. According to a statement of the Inter-American Court, the parties to the Convention

remain subject to the obligations under the American Declaration, even if it is previous to it. In

virtue of Article 32, States have the duty to respect and ensure Convention rights, taking reasonable

steps to prevent human rights violations, to investigate them, to punish those responsible and to

grant adequate compensation to the victims.353 Article 1 of the Convention stipulates that States

have the duty not only to abstain from violating those human rights provisions contained in the

Convention, but also to take positive action in order to ensure that international obligations are

implemented at  national  level.  Article 2 aims at  granting that  national  law does not  contradict

international obligations.354 

Even if these three documents of the Inter-American system do not contain explicit references to

indigenous peoples'  rights,  they have had a major  impact  on the development  of  a significant

jurisprudence on indigenous land rights. In other words, the lack of a definition has not prevented

the Court and the Commission from interpreting the Convention and the Declaration in an extensive

way, in order to allow the protection of indigenous rights as well.355 Apart from prescribing a set of

rights  and  freedoms,  in  fact,  the  Inter-American  system establishes  two bodies  entrusted  with

checking State compliance with their obligations: the Inter-American Court and the Inter-American

Commission. Through such bodies, the Inter-American system has opened an important door for the

defense of indigenous rights: indigenous peoples increasingly go to the Inter-American Court and

Commission in order to denounce violations of the American Declaration on the Rights and Duties

of Man and of the American Convention on Human Rights .356 

The Inter-American Commission on Human Rights was created through an OAS resolution with the

350 Ibid.
351 Claudio Nash, Op.cit.: 2.
352  Luis Rodriguez-Piñeiro Roya, Op.cit.: 155.
353 Patrick Thornberry, Op.cit.: 269-273.
354 Claudio Nash, Op.cit.: 3.
355 Luis Rodriguez-Piñeiro Roya, Op.cit.: 156.
356 Jose' Aylwin Oyarzùn, Op.cit.: 13-14.
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aim of  promoting respect  for  human rights. It  is  composed by seven members,  chosen by the

General Assembly of the OAS and, as the latter, it is based in Washington D.C.. The Commission

has a dual status: on the one hand, it is a consultative body of the OAS (since 1970, in virtue of the

Amending Protocol of Buenos Aires), and on the other it is a creature of the Convention. This

means that it works both at service of the States parties to the Convention and of the member States

of the OAS. Since 1965 the Commission has the competence to handle individual communications,

whenever the principle of exhaustion of domestic remedies has been fulfilled.   Due to its dual

status, the Commission has many important tasks under the Convention, among which there are in

loco  visits,  country  reports  and  petition  procedures;  the  latter  have  assumed  an  increasingly

important role in recent years. The Inter-American Commission does not have a specific mandate

regarding indigenous peoples; rather, indigenous questions arise within the individual complaints

procedure. However, the protection of indigenous peoples was declared a 'sacred commitment' of

OAS member States already in 1972. Extremely serious allegations against government conducts,

including genocide, have been examined by the Commission.357 

The Inter-American Convention sets out the organization, jurisdiction, functions and procedures of

the Inter-American Court as well. It was created in 1968, and began to work in 1979. The Court is

composed by seven members, elected by the State parties to the Convention, and is based in San

Jose',  Costa  Rica.358 The Court  has an  advisory and a contentious  jurisdiction.  Since only the

Commission and State-parties have the right to submit a contentious case to the Court, advisory

opinions on the interpretation of the Convention and of other human rights treaties have prevailed

on the Court's contentious jurisdiction. The first contentious case was decided upon in 1988. After

the Awas Tingni  case,359 there Court has decided upon multiple other contentious cases related to

indigenous rights. However, no advisory opinions on indigenous peoples' rights has been requested

yet. Articles 48 to 72 of the American Convention establish a procedure for the exam of individual

petitions. Such procedure consists of two stages: the first develops before the Commission, that

evaluates if the alleged conduct constitutes a violation of the rights prescribed by the Convention.

The Commission prepares a report, and sends it to the Court. An eventual, second stage follows, in

which the Court, through a proper judicial contentious proceeding, issues a judgment binding on the

State concerned. The Court applies the rights contained in the Convention; additionally,  it may

apply those contained in paragraph a)  of Article 8 of the Protocol of San Salvador on economic,

social and cultural rights (1988),360 in the Inter-American Convention on Forced Disappearance of

357 Ibid..
358  Luis Rodriguez-Piñeiro Roya, Op.cit.: 175.
359  See below.
360 Paragraph a) of Article 8 of the Additional Protocol of San Salvador reads as following: 
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Persons (1994)361 and in the Inter-American Convention to Prevent and Punish Torture (1985).362

Only those States that have ratified the Convention and recognized the Court's competence can be

judged before it. The States concerned have the obligation to comply with the Court's judgment; the

Court, however, does not dispose of any enforcement mechanism to ensure the States' compliance.

Only the part of the judgment related to the State's duty to give economic compensation will be

enforceable at national level. In any case, the General Assembly of the OAS is informed every time

that a State does not comply with a judgment of the Court.363

The jurisprudence of the Inter-American Court has dealt with various issues related to indigenous

peoples. The most important judgment is one related to the land rights of the Nicaraguan Mayagna

community of Awas Ningni of 2001 stands out. The case started in 1995, as the community found

out  of  a  concession  granted  by  the  Nicaraguan  government's,  without  the  community's  prior

consultation and consent,  in  favor  of  a transnational  logging company (MADENSA)364 for  the

exploitation  of  a  vast  area  (60.000  hectares)  located  within  indigenous  ancestral  lands.  Since

ownership of these lands was not backed by official titles, the government stated that they did not

have any owner, and that the State could freely dispose of them.365

Curiously, the Nicaraguan Constitution recognized customary collective land and resource tenure

(Article 5), which enabled the community to challenge the government for the annulment of the

concession for logging exploitation on their traditional territories to MADENSA. As this effort

failed,  the community filed a petition to  the Inter-American Commission,  under the complaint

procedure established by the Inter-American Convention, claiming the alleged violation of the right

to  property,  the right  to  cultural  integrity and other  rights  contained in  the Convention.366 The

Commission declared the petition admissible and investigated the case,  finding in favor of  the

indigenous  community,  and  asking  the  government  to  duly  identify  the  indigenous  traditional

territories and grant the communities collective ownership titles. However,  the government still

1. The States Parties shall ensure:

a. The right of workers to organize trade unions and to join the union of their choice for the purpose of
protecting and promoting their interests. As an extension of that right, the States Parties shall permit trade unions to
establish  national  federations or  confederations,  or  to affiliate  with  those  that  already exist,  as  well  as  to  form
international trade union organizations and to affiliate with that of their choice. The States Parties shall also permit
trade unions, federations and confederations to function freely;

361 Available online at: http://www.oas.org/juridico/english/treaties/a-60.html  .  
362 Available online at: http://www.oas.org/juridico/english/treaties/a-51.html
363 Claudio Nash, Op.cit.: 5.
364 A second concession, on an even bigger territory adjacent to the area conceded to MADENSA. was granted to the

SOLCARSA logging company. James Anaya and Claudio Grossman, “The case of Awas Tingni: a New Step in the
International Law of indigenous peoples”. Available online at:http://www.ajicl.org/AJICL2002/vol191/introduction-
final.pdf

365  Luis Rodriguez-Piñeiro Roya, Op.cit.: 186.
366  James Anaya and Claudio Grossman, Op.cit.: 5.
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resisted  from identifying  and demarcating the  lands traditionally  occupied  by  the  indigenous

communities of the Atlantic Coast of Nicaragua.367 

In order to enhance its recommendations to the government of Nicaragua, with reference to the

obligation to demarcate and recognize ownership titles on indigenous territories, the Commission

submitted the case to the Court in June 1998, which would have to decide if Nicaragua had violated

Article 1 (on the obligation to respect rights)368, Article 2 (on domestic legal effects)369, Article 21

(on the right to property)370 and Article 25 (on the right to judicial protection)371 of the American

Convention.372 

The  Awas Tingni case is a landmark in the development of indigenous rights: from then on, the

bodies of the Inter-American system, both the Commission and the Court, started to develop an

increasingly sophisticated jurisprudence on indigenous rights373, especially on communal property

rights, which  had enormous consequences  upon the regime of land ownership  on Nicaragua's

Atlantic coast, and on the protection of indigenous rights in Latin America, and also globally. In its

judgment, the Court deals with the question of property, disciplined in Article 21.1 of the American

Convention.  It  established  that  Nicaragua  had violated  the indigenous  community's  communal

property right by granting the concession the forestry enterprise without the previous consultation

nor the approval on part of the concerned peoples.374 This was the first time that a tribunal or court,

367  Ibid.: 8.
368 Article 1 of the American Convention reads as follows:  “1. The States Parties to this Convention undertake to

respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free
and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language,
religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.
2.  For  the  purposes  of  this  Convention,  "person"  means  every  human  being.”  Available  online  at:
http://www.oas.org/juridico/english/treaties/b-32.html

369 Article 2 of the American Convention reads as follows: “Where the exercise of any of the rights or freedoms referred
to in Article 1 is not already ensured by legislative or other provisions, the States Parties undertake to adopt, in
accordance with their constitutional processes and the provisions of this Convention, such legislative or other
measures as may be necessary to give effect to those rights or freedoms.” Ibid

370 Article 21(1) of the Convention reads as follows: “Everyone has the right to the use and enjoyment of his property.
The law may subordinate such use and enjoyment to the interests of society”. Ibid.

371 Article 25 reads as follows: “1. Everyone has the right to simple and prompt recourse, or any other effective
recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized
by the constitution or laws of the state concerned or by this Convention, even though such violation may have been
committed by persons acting in the course of their official duties. 2. The States Parties undertake:a. to ensure that
any person claiming such remedy shall have his rights determined by the competent authority provided for by the
legal system of the state; b. to develop the possibilities of judicial     remedy; and c. to ensure that the competent
authorities shall enforce such remedies when granted.” Ibid.

372 Inter-American Court of Human Rights, “Caso de la comunidad Mayagna (Sumo) Awas Tingni. Sentencia de 31 de
agosto 2001”.: 2. Available online at: http://www.corteidh.or.cr/docs/casos/articulos/Seriec_79_esp.pdf

373 Even if the Declaration and the Convention do not mention indigenous peoples explicitly, the Commission's and the
Court's interpretation of the rights contained in these documents has been fundamental in order to extend those
rights to indigenous peoples. Luis Rodrìguez-Piñeiro Royo, Op.cit.: 180.

374 Other alleged State conducts in violation of the community's land rights where the failure to delimit their communal
territories, to take effective measures to ensure the community's right to land and natural resources, the failure to
grant it an adequate recourse mechanism in order to claim its property rights. “Caso de la comunidad Mayagna
(Sumo) Awas Tingni, Op.cit.: 1.

85



of a national or international nature, judged in favor of  indigenous peoples' collective rights.375

The Court gave an “evolutionary” interpretation of the right to property contained in Article 21 of

the American Convention, that consecrates this right as an individual right, in its classical, liberal

conception. The Court's interpretative method enables a widening of the right's meaning: instead of

just an individual right, the right to property was adapted to the conditions of the specific case and

made applicable to indigenous institutions and cultural patterns.376 According to the Court, in fact,

the right to property has to be interpreted in a wider way, in order to include those forms of property

of a communitarian, and not merely individual, character. Such a concept of property does not just

consider  economic  elements,  but  cultural  elements  as  well,  and  funds  itself  upon  indigenous

customary law. This recognition lead to the creation of a State obligation to grant traditional forms

of collective land ownership to indigenous peoples, through titles granted under the law of the

respective State. Such titles are specifically based upon the fact that indigenous peoples traditionally

owned and used such lands. In other words, the Court states that the ownership titles in question do

not create any new right, but rather recognize a preexisting one.377 

The extensive interpretation does not just refer to Article 21 of the American Convention, but to the

right  to  property in  general,  which  is  contained in numerous  other  international  human rights

documents, including the American Declaration on the Rights and Duties of Men and the Universal

Declaration of Human Rights. In sum, the Court's judgement is an authoritative interpretation of the

general  right  to property that  has implications also for  those States that  are not  parties  to the

American Convention.378 

The Inter-American Court's jurisprudence on indigenous rights is contained in a number of other

cases, the earliest of which,  Aloeboetoe vs. Suriname, was decided upon in 1993. After the Awas

Tingni vs. Nicaragua  case (2001), the Court dealt with three cases regarding indigenous peoples

(Yatama vs. Nicaragua, Moiwana vs. Surinam and Yakye Axa vs. Paraguay) in 2005. Another case

involving  Paraguay  arose  in  2006  (Sawohyamaxa  vs.  Paraguay),  and  a  further  one  regarding

Suriname arose in 2007 (Saramaka vs. Surinam), which was object of an interpretative statement in

2008. The last case on indigenous peoples (Xakmok Kasek vs. Paraguay) was discussed in 2010.379

In  the  following  paragraph,  I  will  briefly  discuss  the  cases  of  the  Yakye  Axa  and  Moiwana

375 Ester Melba McLean Cornelio, “El caso Awas Tingni v. Nicaragua: Hacia el reconocimiento de los derechos de
propriedad  comunal  indìgena  en  la  Costa  Atlantica”:  Available  online  at:
http://www.law.arizona.edu/Depts/IPLP/advocacy/awastingni/documents/Melbaarticulo.pdf

376 Claudio Nash, Op.cit.: 6.
377 Ester Melba McLean Cornelio, Op.cit.: 4.
378 James Anaya and Claudio Grossman, Op.cit: 15.
379 “Jurisprudencia CIDH. Casos derechos indìgenas”. The website of the “Centro de Polìticas Pùblicas” offers the

possibility  to  download  all  the  cases  related  to  indigenous  peoples.  Available  online  at:
http://www.politicaspublicas.net/panel/estandares/cidh/cat_view/196-jurisprudencia-cidh-casos-derechos-
indigenas.html?orderby=dmdate_published&ascdesc=DESC
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communities,  which  contributed  to  the  further  development  of  the  Court's  jurisprudence  on

communal indigenous property, and introduce the Saramaka vs.Surinam case, which dealt with the

right to be consulted.

The Yakye Axa case (2005) deals with an indigenous community of Paraguay which was victim, in

past, of territorial depredation on part of different Churches and big landowners, who nowadays

own property titles on such lands. The case also raised the question of the continuity of indigenous

rights on their ancestral territories, after that other peoples had acquired the ownership right on

those territories.380 Since the State denied the legitimacy of any land restitution procedure, the Inter-

American Court of Human Rights judged in favor of the  Yakye Axa community by linking land

deprivation to the violation of the right to life, contained in Article 4 of the American Convention.

Summarizing the Court's reasoning, it affirmed that depriving indigenous peoples of their ancestral

lands meant preventing them from acceding to  their traditional means of livelihood, such as water

resources and plant species traditionally used to cure illnesses, among others.381

The  Moiwana case  (2005)  originated  from  a  series  of  military  attacks,  murders  and  forcible

removals of indigenous families from their ancestral lands in Surinam. In this case, the Court's

reasoning declared the right to land ownership, and the right not to be forcibly removed from it, as

indispensable to the enjoyment of indigenous peoples' right to physical, mental and social well-

being. It condemned Surinam for having violated Article 5 (the Right to Humane Treatment) and

Article 22 (Freedom of Movement and Residence). According to the Court, the non-restitution of

lands caused a significant  emotional,  psychological,  spiritual  and economic hardship,  while the

denial  of  free  movement  within  the  State  was  indispensable  for  the  development  of  all

individuals.382

The Saramaka case was taken to the Court by the Commission, as its recommendations to the State

had not  produced any result.  The  alleged violations of  indigenous  rights  on  part  of  the  State

regarded the lack of adequate measures to grant the Saramaka people the right to use and exploit

the territory they have traditionally occupied, and the failure to grant them access to justice in order

to claim protection for their rights (violation of Article 2 of the American Convention on domestic

legal  effects).383 The Commission claimed the Court's  intervention in virtue of the violation of

Article  21  (the  right  to  property)384 and  Article  25  (the  right  to  judicial  protection)385 of  the

380 Luis Rodriguez-Piñeiro Royo, Op.cit.: 196.
381 Inter-American Court of Human Rights, “Caso de comunidad indìgena Yakye Axa vs. Paraguay”, judgment of 17

June 2005. Available online at: http://www.corteidh.or.cr/docs/casos/articulos/seriec_125_esp.pdf
382  Inter-American Court of Human Rights, “Caso Moiwana vs. Surinam”, judgment of 15 June 2005. Available online

at: http://www.corteidh.or.cr/docs/casos/articulos/seriec_124_esp1.pdf
383 See note No 370.
384 See note No 371.
385 See note No 372.
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American  Convention.  The Commission and the representatives of  the  Saramakas claimed the

compensation, pecuniary and not, for the damages produced by the construction of the  Afobaka

dam, occurred during the Sixties, which produced the inundation of Saramaka ancestral territories

and  their  forced  displacement.  Compensation  was  also  sought  for  covering  the  defense  costs

sustained in order to claim the collective rights in question at national and international level.386

In some of the most relevant aspects of its judgment, the Court decides that the State of Surinam

shall: a) delimit and demarcate the territory in question, and grant a collective title of ownership to

the  Saramaka people, and abstain from acts that could threaten the community's right to use the

territory  they have  traditionally  occupied,  at  least  without  the  people's  previous  and informed

consent; b) grant the Saramakas their collective legal capacity, with the purpose to recognize their

right to the collective land ownership and according to indigenous customs; c) protect such form of

land ownership and,  through adequate  consultation procedures,  take the  appropriate  legislative

measures to reach this objective; d) grant the Saramakas' the right to be consulted on legislative or

administrative measures that  affect  them, and the State's  duty ask their  previous and informed

consent  on  investment  and  development  projects  that may  affect  the  territories  they  have

traditionally occupied; e) grant the realization of environmental and social impact studies through

specialized bodies; f) take adequate legislative and administrative measures in order to grant the

Saramakas the right to a judicial remedy in case of the violation of their collective land ownership

right; g) assign the sum decided for compensation to a special development fund, created to benefit

the Saramaka people; h) comply with the Court's judgment and report, within one year, about the

measures taken to implement such judgment.387

Following the issuing of the judgment,  however,  Surinam posed a request  of  interpretation on

different aspects of the decision. Among the points on which the State required an explanation,

there were questions regarding the subjects of consultation, the beneficiaries of compensation, the

activities that could be object of concessions, the circumstances under which the State is allowed to

initiate  investment  and  development  projects  and  the  question  of  the  tribal  community's  legal

personality.388 I will return on this judgment in the next Chapter. In fact, this case is particularly

important in these days in Chile, especially with reference to the debate on consultation.

386 Inter-American Court of Human Rights, “Caso del pueblo Saramaka vs. Surinam”,, judgment of 29 November 2007:
2.  Available  online  at:  http://www.politicaspublicas.net/panel/estandares/cidh/cat_view/196-jurisprudencia-cidh-
casos-derechos-indigenas.html?orderby=dmdate_published&ascdesc=DESC   or  also  at  
http://www.corteidh.or.cr/docs/casos/articulos/seriec_172_esp.pdf

387  “Caso del Pueblo Saramaka vs. Surinam”. Op.cit.: 65-67.
388  “Caso Saramaka vs. Surinam. Sentencia interpretativa”. Inter-American Court of Human Rights, case of 12 August

2008. Available online at: http://www.politicaspublicas.net/panel/estandares/cidh/cat_view/196-jurisprudencia-cidh-
casos-derechos-indigenas.html?orderby=dmdate_published&ascdesc=DESC
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5. CONCLUSIONS

Although their  late appearance,  and notwithstanding the fact  that  international  instruments  and

mechanisms for the protection of indigenous rights still need an effective consolidation in national

law, such instruments and mechanisms have shown a certain degree of success in protecting and

promoting  indigenous  rights.  The  main  challenge  pending  on  States  remains,  however,  the

implementation  of  the  Inter-American  Court's  judgments  and  the  adjustment  of  national

jurisdictions to the most recent international standards,  which still  seem too ambitious and far-

reaching, at least vis-a vis the States' scarce political will to comply with such judgments. In the

next Chapters, I will analyze the long path to  the ratification of ILO Convention 169 in Chile, and

attempt an evaluation of the state of application of the Convention in the case of the Mapuche

people. 
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CHAPTER V
ILO CONVENTION 169 IN CHILE

The ratification of ILO Convention 196 by Chile is a very recent fact. The Convention entered into

force on 15 September 2009, one year after ratification. In this Chapter, I will  first analyze the

process that  lead to  the ratification of  this  fundamental  international  instrument on indigenous

peoples, explaining the reasons why it took 18 years to reach consent over it. In the following two

paragraphs, I will analyze the debate that developed on the application of ILO Convention 169

before its entry into force, and then present and comment the democratic theory that establishes that

human rights treaties shall always prevail on national law. The debate on the application of the

instrument is important, in that some of its arguments constitute attempts to limit the scope of the

Convention in the Chilean legal system. The democratic theory,  supported by the Chilean non-

governmental  organization  Observatorio  Ciudadano,389 tries  to  contrast  the official  tendency to

leave   the  Constitution  unchanged,  with  all  the  limitations  with  respect  to  the  application  of

international law, rather than reforming some of its Articles (starting with Article 5) in order to open

up the national legal order to international human rights law.  In the last paragraph of this Chapter, I

will  focus my analysis on the application of the Convention by the Chilean regional Courts of

Appeal,  while in the next Chapter I will analyze the Supreme Court's contribution to the application

of the Convention. 

1. THE LENGHTY PATH TOWARDS THE RATIFICATION OF ILO CONVENTION 169 IN

CHILE

As already mentioned in Chapter II, the ratification of ILO Convention 169 was one of the four

points of the Nueva Imperial Agreement, signed by the candidate to the first democratic Presidency

after Pinochet's dictatorship, Patricio Aylwin,  with the great majority of the Chilean indigenous

organizations. On 21 September 1990, a presidential message390 sent  the project of an agreement on

389 Observatorio Ciudadano is a non-governmental organization for the promotion, protection and documentation of
human rights. It was founded in 2004 by a group of Chilean citizens proceeding from different parts of the country,
professional branches and ethnic origins. It is based in the city of Temuco (Southern Chile), and was first called
Observatory on Indigenous Rights. Since 2008 it changed its name into Observatorio Ciudadano. Its goals are: i) the
promotion of human rights, especially of indigenous peoples and communities; ii) the documentation, investigation,
denunciation and monitoring of human rights violations; iii) the defense of local indigenous communities' rights.
See: http://www.observatorio.cl/qsomos

390 "Acuerdo relativo al Convenio No 169 sobre pueblos indìgenas, adoptado por la bodyizaciòn Internacional del
Trabajo,  el  27  de  Junio  de  1989".  Bulletin  No  233-10,  available  online  at  http://sil.senado.cl/pags/index.html
searching by the number of the document.
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the ratification of ILO Convention 169 on indigenous peoples, adopted by the International Labor

organization on 27 June 1989, to the Chilean Congress. The project was adopted by the Chamber of

Deputies on 11 April 2000, with 72 votes in favor, 3 against and 11 abstentions, thus completing the

first constitutional stage. On the same day, the project of agreement was sent to the Senate for

revision and further approval.391

However, in July 2000, the constitutionality of the agreement on the ratification of the Convention

was challenged by a group of 31 deputies of the right-wing party Alianza por Chile. The objective

of this challenge was to declare the unconstitutionality of the Convention for formal and substantial

reasons. The formal reason, on base of which this group of politicians claimed the Convention's

unconstitutionality,  was  that  the  document,  that  dealt  with  several  matters  of  a  constitutional

relevance, had not been approved with the special quorum of 4/7, while it should have been so. In

its reasoning on the question of the quorum, the Court made a number of extremely important

statements. First, it ruled that Article 7.1 of the Convention, which establishes that “The peoples

concerned (...)  shall  participate in the formulation,  implementation and evaluation of plans and

programs  for  national  and  regional  development  which  may affect  them  directly.”,  is  a  self-

executing norm. The arguments of the Court where that i) once the Convention is ratified, it enters

the national legal order and can be claimed by the beneficiaries of the right contained in it; ii) the

imperative formulation suggests the same.392 In the same way, the Court affirmed that Article 6.1(a)

of  the  Convention,  which  establishes  the  States'  obligation  to  consult  indigenous  peoples  on

whatever legislative and administrative measure that could affect them, is a self-executing norm as

well. Such self-executing norms change, according to the Court, the constitutional order. In other

words, this part of the judgment confirms the argument that, since the moment in which a treaty

enters into force, its content is incorporated into the national legal order, derogating whatever norm

incompatible with the provisions contained in it.393 

The substantial reasons for unconstitutionality raised by the group of deputies referred to the alleged

unconstitutionality of the whole Convention. According to the claimants, it violated the basis of

constitutionality by recognizing indigenous peoples present on the national territory as subjects of

391 Observatorio Ciudadano, "Las implicancias de la ratificaciòn del Convenio No 169 de la OIT en Chile" by Jose'
Aylwin O., Cristòbal Carmona, Matìas Meza-Lopehandìa,  Hernando Silva N., Nancy Yañez F., “Documento de
Trabajo No 10” (Segunda Ediciòn), Observatorio Ciudadano, June 2010. “El largo proceso de tramitaciòn para la
aprobaciòn  del  Convenio  No  169  de  la  OIT”,  by  Hernando  Solva  Nèriz:  95.  Available  online  at:
http://www.observatorio.cl/p_doctra

392 "Sentencia  del  Tribunal  Constitucional  de  Chile,  Rol  309,  del  4  de  agosto  de  2000.  Rechaza  recurso  de
inconstitucionalidad."  Consideration  No  6.  Available  online  at:  http://www.politicaspublicas.net/panel/jp/678-
sentencia-tribunal-constitucional-rol-309-agosto-2000.html

393 Matìas Meza-Lopehandìa Glaesser, "Autonomìa y territorio indìgena. Una mirada desde el ordenamiento juridico
chileno y la urgencia del reconocimiento", Faculty of Law, Universidad de Chile, 2009. Document kindly provided
by Hernando Silva Nèriz, coordinator of the legal team of Observatorio Ciudadano, Temuco (Chile): 89-90.
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public law. This recognition violated, according to them, Article 5.2 of the Chilean Constitution,

where it establishes that no sector of the population is allowed to entrust itself with the exercise of

sovereignty.394 Furthermore, the deputies argued that several  provisions of the Convention were

unconstitutional; among them, they cited those about the indigenous criminal jurisdiction (Articles

9 and 10), those about the right  of  ownership of traditionally occupied or used lands and the

resources contained therein (Articles 14 and 15).395 

In its decision Rol  309 of 2000, with reference to the alleged unconstitutionality of  the whole

Convention,  the Court  established that  it  was necessary to  decide the reach of  the  expression

“indigenous peoples”, in order to determine if the Convention attributed them public functions that

go further than the right to be consulted and to participate at all levels of politics. According to the

Tribunal, if the answer were positive, the Convention would be unconstitutional, since it lead to the

consequence of creating a sort of “State within the State”.396 However, the Court decided that the

expression  “indigenous  peoples”  was  used,  in  the  Convention,  to  indicate  a  group  of  people

showing common cultural characteristics but that individuals belonging to that group are neither

entrusted with public powers, nor constitute an autonomous collective between the individuals and

the State.397 

In essence, in its attempt to harmonize the Convention with the Constitution, the Court denies that

indigenous peoples living on its territory are the beneficiaries of the rights contained in it, although

this concept is established clearly in the Convention. Moreover, this judgment of the Court violates

the rules on the interpretation of treaties established by the Vienna Convention on the Law of

Treaties (1969).398 As Meza-Lopehandìa explains, the judgment violates the Convention 169, which

clearly recognizes the autonomous character of indigenous peoples as subjects of international law

in different  considerations of  its  Preamble:  among the rights  and liberties  it  grants  indigenous

peoples,  the  right  to  self-determination,  equality  and  autonomous  development  stand  out.  In

essence, the judgment denies that indigenous people are the beneficiaries of the rights contained in

the Convention.399 The Court based its reasoning on two points: the first was Article 1.3 of the

Convention, that limits the international scope of the term “peoples”, on the one hand, and to the

394 Article 5(1) sentence 3 reads as followe: Ningùn sectori del pueblo o individuo puede atribuirse su ejercicio (de la
soberanìa).  Constitution  of  the  Chilean  Republic,  available  online  at:  http://www.leychile.cl/Navegar?
idNorma=242302

395 Matìas Meza-Lopehandìa Glaesser. Op.cit.: 90.
396 "Sentencia  del  Tribunal  Constitucional  de  Chile,  Rol  309,  del  4  de  agosto  de  2000.  Rechaza  recurso  de

inconstitucionalidad." Consideration No 34.
397 Ibid. Consideration No 44.
398 The rules on the interpretation of treaties are established in Section Three of the Vienna Convention on the Law of

Treaties (Articles 31-33). Most importantly, a treaty has to be interpreted in good faith, according to the the ordinary
meaning to be given to the terms of the treaty in their context and in light of its subject and purpose (Art. 31.1).

399 Observatorio Ciudadano, Op.cit.: 134.
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constant reference to national law  made by the instrument, on the other.400

With respect to the term “indigenous peoples”, the ILO declared its incompetence to establish its

scope  in  international  law,  but  reminded  that  other instruments  contain  their  right  to  self-

determination (both International Pacts of 1966 in Article 1, and the UN Declaration on  Indigenous

Peoples in its Articles 2, 3 and 4). With respect to the second point of the Court's reasoning, bases

upon the Convention's constant references to national law, Meza-Lopehandìa observes that the norm

that prescribes the flexible application of the Convention according to the characteristics of each

country, contained in its Article 34, cannot be interpreted in a way that denies the bases of the

Convention.  Article  34,  rather,  refers  to  the  adjustment  of  the  Convention's  provisions  to  the

specific needs of different indigenous dimensions.401

Finally, the Court established that there was no direct incompatibility of the principles enshrined in

the Convention with the Chilean Constitution, since the majority of the former's provisions where

not self-executing norms. In its Consideration No 48, the Tribunal argued that the provisions of the

Convention, in order to enter into force at national level, need the adoption of laws, regulations and

decrees. Only if one of such national mechanisms of adaptation of the international standard to

national law were unconstitutional, could the constitutional control take place.402 This aspect is very

similar to what happens within the EU-system, where communitarian acts cannot be checked by

national courts, until the moment they are transposed into national law through appropriate laws and

regulations.  As  highlighted  by  Pfeffer  Urquiaga,  the  Chilean  constitutional  order  is  extremely

precarious and obsolete in dealing with the challenges posed by international relations and law in a

global context.403

The Court's judgment highlighted that the bases of the Chilean institutionalism are insufficient to

allow the exercise of indigenous rights, especially those related to the concepts of “sovereignty”,

“people” and “nation”. The Court made a significant effort to adapt the Convention to the existing

constitutional  framework,  establishing  its  constitutionality  and  enabling  its  conformity  to  the

Chilean legal framework. The scope of the Convention, in sum, remains determined by international

bodies; as a human rights treaty, moreover, it limits the exercise of State sovereignty, according to

Article 5.2 of the Chilean Constitution. The Convention has to be applied in accordance to the

principle of interconnection of human rights,  in concomitance with the UN Declaration on the

Rights of Indigenous Peoples and the Inter-American Court's jurisprudence. International law (if

400 "Sentencia  del  Tribunal  Constitucional  de  Chile,  Rol  309,  del  4  de  agosto  de  2000.  Rechaza  recurso  de
inconstitucionalidad”. Op.cit.

401 Observatorio Ciudadano, Op.cit.: 136.
402 Ibid: 96.
403 Emilio Pfeffer Urquiaga,“Los tratados internacionales sobre los derechos humanos y su ubicaciòn en el orden

juridico interno”, Review Jus Et Praxis, Year 9, No 1, Talca (2003): 1.
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customary  or  ratified  by  Chile)  is  a  binding  body  of  norms,  and  Article  5  of  the  Chilean

Constitution  confirms  it.  The  ratification  of  ILO  Convention  169,  according  to  Observatorio

Ciudadano implies a mandate to reform the Constitution in force, especially Article 5, that lacks the

recognition of indigenous peoples as subjects of international law and right holders.404 

On  the  issue  of  indigenous  criminal  jurisdiction,  the  Court  established  that  Article  9.1  was

unconstitutional,  since  the  obligation  it  establishes405 contradicts  Article  73  of  the  Chilean

Constitution, which reserves the right to investigate the causes of a criminal matter to the courts

established by law. Moreover, Article 9.1 would violate the guarantee of fair process contained in

Article 19.3 of the Constitution. Since the Convention itself notes that “the methods customarily

practiced by the concerned people for dealing with offenses committed by their members” shall be

respected “To the extent compatible with the national legal system and internationally recognized

human rights”, the Tribunal abandons its concerns about this point. With reference to Article 9.2,

however, the Tribunal acknowledges that the norm is fully compatible with national legislation,

since custom is an element the judge shall always take into consideration for the solution of a case.

Articles  14  and  15  of  the  Convention  were  considered  programmatic  and  of  a  constitutional

character, since they required the State to implement the reforms needed within the national legal

order.406 

The position assumed by the Executive during the process of constitutional revision and by the

Tribunal  in  the  commented  judgment,  reflect  views  that  have  had  considerable  influence  on

institutional  and  public  policy  decisions  related  to  indigenous  peoples.  Such  views  on  the

interpretation of the value of the Convention's provisions influence, and will do so also in future,

the application of the latter and the way in which conflicts  between international  and national

provisions are resolved.407 

Notwithstanding the fact that the project of agreement on the ratification of the Convention was

presented to the Senate in April 2000, it took until March 2008 to approve the ratification of this

important international treaty on indigenous peoples, which was adopted with 36 votes in favor, one

vote against and one abstention. However, by approving the project, the Commission of Foreign

Affairs of the Senate announced it had stipulated an agreement with the Government in order to

insert an “interpretative declaration”.  The declaration stated that the Convention would only be

404 Observatorio Ciudadano, Op.cit.: 136-137.
405 See Annex No ....
406 Matìas Meza Lopehandìa, Op.cit.: 92.
407 Hernando  Silva  Nèriz,  "Convenio  169.  Aplicaciòn  e  interpretaciòn  como  tratado  de  Derechos  Humanos".

Coordinator  of  the  legal  team  of  Observatorio  Ciudadano,  Temuco  (Chile).  Power-point  presentation  kindly
provided by the author for the purposes of the present work. 

95



applicable with relation to international treaties in force ratified by Chile; its aim was, clearly, that

of excluding the application of the UN Declaration on Indigenous Rights, adopted by the General

Assembly in 2007, and approved by the Chilean representatives to the UN.408 It could be argued that

the “interpretative declaration” is the expression of a sort of fear from a Declaration that, such as

many other Declarations, might become a legally binding UN Convention. The declaration was

finally invalidated, and the ratification of ILO Convention 196 approved without reservations. In

fact,  according  to  Article  54(1)  of  the  Chilean  Constitution,  the  Congress  may  propose

interpretations and reservations on treaties submitted to it by the President of the Republic, but only

if such instruments are in conformity with international law and with the treaty that is being ratified.

In the case of the Convention, however, this possibility was denied by Article 19(8) of the ILO

Constitution409, which prohibits the utilization of one of its Conventions to affect other instruments

that contain more favorable conditions for the beneficiaries of the rights contained in it (the UN

Declaration). 

Finally,  the agreement  on the ratification of  the Convention was sent back to the Chamber of

Deputies, whose President remitted it to the Constitutional Court in order to decide upon some

provisions of the treaty that, according to the same Tribunal in sentence Rol 309 of 2000410, needed

a qualified quorum in order to be adopted. Among such provisions were those related to the duty to

consult and the right to participation. The constitutionality of the provisions on consultation and

participation was finally decided by the Constitutional Court in its judgment Rol 1050 of 3 April

2008.411

In this judgment, the Constitutional Court exercised a second control of constitutionality of the

Convention.412 In this occasion, the Court focused on the constitutionality of Articles 6(2) and 7 of

the Convention.  In Consideration No 12, the Tribunal noted that the cited provisions regulate issues

dealt with in constitutional norms, in that they oblige the legislator to consult the concerned people

when carrying out its law-making function. The Court specifies that the right to be consulted shall

neither be intended as a form of sovereignty exercise, nor shall it take the form of a plebiscite or of

408 Observatorio Ciudadano, Op.cit: 97.
409 Article 19(8) states that "In no case shall the adoption of any Convention or Recommendation by the Conference, or

the Ratification of any Convention by any Member, be deemed to affect any law, award, custom or agreement which
ensures  more  favourable conditions  to  the  workers  concerned than those provided  for  in  the  Convention  and
Recommendation".

410 See note No 3.
411 "Sentencia Tribunal Constitucional Rol 1050, Abril  2008. Control de constitucionalidad de proyecto de acuerdo

aprobatorio relativo al Convenio No 196 sobre pueblos indìgenas, adoptado por la bodyizaciòn Internacional del
Trabajo,  de  27  de  junio  1989".  Available  online  at: http://www.politicaspublicas.net/panel/jp/677--sentencia-
tribunal-constitucional-rol-1050-abril-2008.html

412 Such further constitutional control was due to the insertion of Article 93(1) into the Constitution, following the
constitutional  reform of  2005.  Such  Article  establishes  the  mandatory  ex  ante constitutional  control  over  the
procisions of a treaty that deal with issues object of constitutional provisions.
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binding popular consultation.413 In the following arguments, the Tribunal explained that consultation

is a way to ask indigenous peoples' opinion, which is neither binding nor would limit the powers of

the authorities established in the Constitution.414 The Court finally established that the norms on

consultation constitute a positive measure,   and that  they do not  violate the principle of  equal

opportunities. Moreover, it states that consultation is not mandatory.415

As Meza-Lopehandìa notes, the Court does not mention, in any of its Considerations, international

human rights law. Although it recognizes that provisions on consultation and participation are self-

executing norms, it denies their binding character, ignoring the fact that Article 5.2 incorporates all

fundamental rights contained in international treaties to the national legal framework. Sentence Rol

309 of 2000, the proposal of an interpretative clause to the ratification of the Convention and the

interpretation given to the duty to consult in Sentence Rol 1050 of 2008 were clear attempts to limit

the reach of ILO Convention 169. This important instrument on indigenous peoples' rights is the

only one endowed with a binding character until now; the attempts of limitation mentioned above

explain why Chilean authorities took so long to ratify the Convention.

Further political  attempts of the same nature followed the agreement on ratification reached in

Congress after 18 years. At the moment of ratification, on 8 August 2008, for instance, President

Michelle  Bachelet  deposited  a  note  on  the  reach  of  Article  35  of  the  Convention,416 which

constituted an attempt to limit the consequences of the Article's logic interpretation, in other words

the inclusion of the UN Declaration's provisions into the national legal order.417 This constituted a

violation of Article 19.8 of the ILO Constitution, that produced the organization's refusal to accept

the Chilean act of ratification and the submission of a new ratification, a “pure” one, without any

subtle  form of  reservation.  Chile  finally deposited its  ratification  on 15  September  2008.  The

agreement on the ratification was then promulgated through Decree No 236 of the Ministry of

Foreign  Affairs,  and  entry into  force occurred  12 months  after  the  date  of  ratification,  on  15

September 2009.418

413 "Sentencia Tribunal Constitucional Rol 1050, Abril 2008". Consideration No 13.
414 Ibid. Consideration No 14.
415 Ibid.  Consideration No 15.
416 Article 35 of the Convention reads as follows: "The application of the provisions of this Convention shall  not

adversely affect rights and benefits of the peoples concerned pursuant to other Conventions and Recommendations,
international instruments, treaties, or national laws, awards, custom or agreements."

417 Matìas Meza-lopehandìa, Op.cit.: 87.
418 Las implicancias de la ratificaciòn del Convenio No 169 de la OIT en Chile", Op.cit.: 98.
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2. THE DEBATE ON THE APPLICATION OF ILO CONVENTION 169 IN CHILE

With respect to the application of the treaty, a debate involving the State, the Constitutional Court

and indigenous rights' organizations has developed since the ratification of Convention 169. This

(still  ongoing)  debate  deals  with  the  issue  of  the  self-executing nature  of  the  Convention's

provisions, i.e. the direct applicability of those provisions, and implied also the discussion of the

“flexibility clause” contained in Article 34 of the Convention and of the hierarchy of the sources of

national law. For the sake of clarity, I will start clarifying the concept of  self-executing measure,

making a short parallelism with European Union law.

A provision is  self-executing when it is sufficiently precise in order to be directly applied by or

claimed  before  national  tribunals  –  in  case  of  the  provisions  guaranteeing  subjective  rights

(Sentence Rol 309 of 2000 of the Constitutional Court). According to Sergio Fuenzalida, a  self-

executing norm is operative without the need for any further legislative measure for its enactment.

On the other hand, a provision is not self-executing when it is not sufficiently precise and detailed,

and when it requires the adoption of legislative or regulative measures to be implemented.419 

The self-executing character of some of Convention 169's provisions is comparable to the existence,

within the legal order of the European Union, of acts with direct effect in national legal orders.420

Regarding  the  direct  applicability  of  the  Convention's  provisions,  however,  the  Government's

position may be summarized as the denial of the provisions' self-executing nature.421 On this issue,

the Chilean Constitutional Court (Tribunal Constitucional) issued a landmark judgment, the already

mentioned Sentence Rol 309 of 2000. Here, the Court established that the provisions on political

participation (Article 7) and on the obligation to consult indigenous peoples (Article 6) are  self-

executing norms.422 Moreover, it decided that the norm that prescribes the authorities' and tribunals'

419 Sergio Fuenzalida, “Interpretaciòn y Aplicaciòn del Convenio 169 como Tratado de Derechos Humanos”. Published
on  13  October  2009  and  available  online  at:
http://www.observatorio.cl/sites/default/files/biblioteca/informe_en_derecho_convenio_169_s_fuenzalida_2009.pdf.
See also Sentence Rol 309 of 2000, Consideration No 48.

420 “The principle of direct effect (or immediate applicability) enables individuals to immediately invoke a European
provision before a national or European court. This principle only relates to certain European acts. Furthermore, it is
subject to several conditions.” The direct effect of European law was established by the European Court of Justice in
the Van Gend en Loos judgment of 5 February 1963, in which it stated that EU law does not just create obligations
for Member-States, but does also establish rights for individuals, who may take direct advantage of these rights and
invoke them before national as well as European courts. There are two versions of “direct effect”: “vertical” direct
effect (a right can be invoked by an individual against the conduct of a State), and “horizontal” direct effect (a right
can be invoked by an individual against the conduct of another individual).EUROPA, “The direct effect of European
Law”.  Summaries  of  EU  legislation.  Available  online  at:
http://europa.eu/legislation_summaries/institutional_affairs/decisionmaking_process/l14547_en.htm

421 In an explanatory document of its positions with respect to ILO Convention 169, the Executive affirmed that the
treaty in question did not change the Chilean legal order in any respect. Constitutional Court, Sentence Rol 309 of
2000:  Consideration  No  6.  Available  online  at:  http://www.politicaspublicas.net/panel/jp/678-sentencia-tribunal-
constitucional-rol-309-agosto-2000.html

422 See Chapter III  of the present work, in particular Paragraph 3.3 entitled: “International standards on indigenous
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obligation  to  take  into  consideration  indigenous  customs  on  criminal  matters  is  self-executing

(Article 9.2).423 However, the Court  denied the self-executing character of other norms.424. On the

issue of the  self-executing nature of the Convention's provisions, human and indigenous rights'

organizations  have  supported  the  idea  that  human  rights  treaties  (such  as  the  Convention  in

question), as a whole, are self-executing documents, recalling that the unanimous jurisprudence of

international courts has recognized the Convention's direct applicability. 425

With respect to the flexibility clause contained in Article 34 of the Convention, the Government

argues that the provisions of the Convention are conditioned, and should be applied “having regard

to the characteristics of each country”. According to this view, the State should determine the nature

and scope of the measures to be applied, depending on the particular conditions of each country,

namely its social situation and legal system.426 On the issue of flexibility, the Constitutional Court

established that, when applying the Convention's provisions, the conditions of each country shall be

taken into  consideration,  since every State  has its own regulations.  In  other  words,  the  Court

recognized the need to apply a flexible criteria when evaluating the application of ILO Convention

169. Moreover, while reiterating the States' duty to take the appropriate measures in order to make

the Convention's provisions effective, the Court establishes the State's right to determine the nature

and  scope  of  each  act  depending  on  the  characteristics  of  its  legal  system.427 In  this  respect,

indigenous peoples rights' organizations and civil  society recall  some fundamental  principles of

international law on the application of treaties: as established by Articles 26 and 27 of the Vienna

Convention (1969), treaties shall be interpreted in good faith and taking into consideration its object

and aim.  They recall  that,  according  to  international  standards,  treaties  shall  serve a  practical

purpose and be given effective application, and that the principle of efficacy and the pro homine

principle oblige to give the treaty an interpretation that makes it effective, instead of frustrating its

peoples: ILO Convention 169 and the UN Declaration”.
423 Self-excecuting are also the norm requiring to take into consideration economic, social and cultural characteristics,

and the norm that requires to give preference to sanctions different from imprisonment. Observatorio Ciudadano,
Ibid.

424 For instance, the norm establishing the respect for indigenous peoples' traditional ways to suppress crimes (Article
9.1)  was declared  unconstitutional  and  denied application.  Moreover,  Article  14  of  the  Convention,  on lands,
delimitations  and  vindications,  was  declared  a  “programmatic”  norm,  a  provision  that  cannot  be  executed
exclusively on base of the Convention (not self-executing). Article 15.2 of the Convention, that contains provisions
on State subsoil resources, consultation, benefits and compensation, is not self-executing; according to the Tribunal,
consultation mechanisms would be already present at national level, participation should be interpreted as part of the
right to participate in national life, while compensation and the distribution of benefits should be subjected to the
law in force. Source: Sentence Rol 309 of 2000 of the Constitutional Court, Op.cit.

425 Observatorio Ciudadano, “Las implicancias de la ratificaciòn...”, Op.cit.: 115.
426 Presidential  Message  of  21  December  1990,  in  which  the  National  Congress  proposes,  with  respect  to  the

implementation  of  Convention  169,  that  the  measures the  State  will  take  in  application  of  the  Convention's
provisions should decided by the Executive by means of declarations.  Constitutional Court, Sentence Rol 309 of
2000, Op.cit.: Consideration No 49.

427 Ibid.
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aims.428 

With regard to the hierarchy of the sources of national law, the government has showed a tendency

to consider national law provisions as prevailing on international law provisions. This attitude is

reflected  in  the  Executive's  affirmation  that  the  Convention's  provisions  have  already  been

incorporated in national law through the Indigenous Act.429 This attitude is equivalent to the non-

application of the Convention in favor of national law provisions (!), when exactly the opposite is

the obligation: the dis-application of national law provisions that conflict with international law. In

virtue of Article 27 of the Vienna Convention on the Law of Treaties,430 States have the prohibition

to invoke national law provisions as a justification for the failure to duly implement an international

treaty.431 Moreover,  according  to  Observatorio  Ciudadano,  the  Executive's  and  Constitutional

Court's interpretations are not compatible with Article 35 of the Convention, which establishes that

the application of  the Convention shall  not  adversely affect  the rights  and benefits  granted to

indigenous peoples by other international or national instruments (intending the UN Declaration on

Indigenous Rights).432 An important implication of ILO Convention 169 in the Chilean legal system,

mediated by its Article 35, is the inclusion of the provisions of the UN Declaration on the Rights of

Indigenous Peoples, adopted in 2007, within the Chilean constitutional block of fundamental rights

that limit the exercise of sovereignty in the national juridical order.433

Another point of the discussion about the hierarchy that exists among international treaties and

national law provisions is the problem that could arise when dealing with ordinary international

treaties: could a treaty approved with a simple majority derogate a national law that required a

supermajority to be approved? Since a treaty that enters into force abrogates all previous norms that

are incompatible with it, each treaty has to be approved with the quorum foreseen in Article 66 of

the Constitution. In the case of a treaty that deals with matters of a  constitutional nature, as in the

case of  the Convention,  the applicable quorum is of 4/7 parts of  the deputies and senators  in

exercise.434 This was the preoccupation of the Government, which was easily resolved, given the

428 Observatorio Ciudadano, “Las implicancias de la ratificaciòn...”, Op.cit.
429 As  reported  by  the  Constitutional  Court  in  its  judgment  Rol  309,  the  President  of  the  Republic  stated  that

consultations, as provided by Article 6,2 of the Convention, are still  incorporated among the provisions of the
Indigenous Law, more specifically in its Articles 34, 39 letter j) and 48. Constitutional Court, Sentence Rol 309 of
2000: Consideration No 7.

430 Article 27 of the Vienna Convention on the Law of Treaties, on internal law and observance of treaties, reads as
follows: "A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty."
The  Vienna  Convention  is  available  online  at:
http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf

431 Matìas Meza-Lopehandìa Glaesser, Op.cit.: 88.
432 Observatorio Ciudadano, Op.cit. See note 14 of the present Chapter.
433 Matìas Meza-Lopehandìa Glaesser, Op.cit.: 90.
434 Article  66  of  the  Constitution  establishes  the  quorum that  has  to  be  reached  when  approving,  modifying or

derogating  norms  of  a  different  rank  (norms  interpreting  constitutional  provisions,  norms  that  are  assigned  a
constitutional  rank  and  others).  Updated  version  of the  Chilean  Constitution  of  1980.  Available  online at:
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reaching of the required quorum in the vote on the agreement on ratification of ILO Convention

169.435 Governmental preoccupations are doubly denied by the Constitutional Court, since the case

of international human rights treaties, the Chilean Constitution establishes that all treaties protecting

fundamental rights enjoy a special status (Article 5).436 This implies that the issue of the rank of

international human rights treaties loses relevance, since they limit the State's sovereignty, obliging

the legislative, executive and judicial powers to respect and promote them.437

Since  15  September  2009,  the  Convention  is  regularly  in  force  in  Chile.  As  Matìas  Meza-

Lopehandìa recalls, the Convention's importance in the Chilean legal system is not secondary, since

it obliges Member-States to adjust their national framework within 12 months from ratification and

then to issue an annual report on the measures taken to implement the Convention.438 Moreover, the

ILO Constitution439 foresees a complaint mechanism before the Governing Body of the organization

in case a State breaches the Convention. The application of ILO Convention in Chile is further

supported  by the principles  of  interconnection,  universality and indivisibility  of  human rights,

contained in  Article  29(b)  of  the  American  Convention  of  Human Rights,  that  establishes  the

prohibition  to  interpret  the  Convention  “restricting  the  enjoyment  or  exercise  of  any  right  or

freedom recognized by virtue of the Laws of any State party or by virtue of another convention to

which one of the said States is a party”.440 

3. HUMAN RIGHTS TREATIES IN THE CHILEAN LEGAL SYSTEM: THE CASE OF ILO

CONVENTION 169

At a general level, public international law has undertaken a process of permanent transformation

from a law for States to a law for the People.441 This process is the result of the abandonment of an

absolute conception of sovereignty in favor of one limited by the rule of law and funded upon the

respect for human rights. It begun with the issuing of the Vienna Convention on the Law of Treaties

http://www.leychile.cl/Navegar?idNorma=242302
435 See the previous paragraph.
436 Such treaties integrate the constitutional block of fundamental principles that limit the exercise of State sovereignty.
437 Observatorio Ciudadano, Op.cit.: 118.
438 See Chapter III of the present work (paragraph 2.3 on the working of the reporting system, page:...).
439 Articles 24 and 26 of the ILO Constitution, read together, provide the mechanism in question: the former deals with

representations of non-observance of Conventions, while the latter deals with complaints of non-observance. The
Constitution of the ILO is available online at: http://www.ilo.org/ilolex/english/constq.htm

440 “American  Convention  on  Human  Rights”,  adopted  at  San  Jose',  Costa  Rica  in  1969.  Available  online  at:
http://www.oas.org/juridico/english/treaties/b-32.html

441 Observatorio Ciudadano, Op.cit.: 104.
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(1969),  which  recognized  the  existence  of  ius  cogens,  that  code  of  general  international  law

accepted by the international  community,  considered imperative by the sole will  of  States and

which, for this reason, constitutes a limit on State sovereignty.442 Since international treaties on

human rights are not created in order to benefit States, but rather to protect human dignity, their

adoption constitutes a self-limitation of State sovereignty. This fact impedes the application of the

same rules valid for ordinary international treaties to human rights treaties, in particular the rule that

justifies the non-application of a treaty when the counterpart dis-attends it. Jurists speak of a change

of  paradigm  in  international  law,  which  does  not  regulate  just  horizontal  relations  between

sovereign States, but also vertical relations between individuals and States.443

This change is reflected also in the constitutional reform that took place in Chile in 1989, with the

return of democracy. This reform introduced a “point of contact”, contained in Article 5.2, between

the human rights provisions contained in international treaties and national law. Such human rights

provisions do not only enter the national system, but also constitute a limit to State sovereignty (the

so called bloque de constitucionalidad).444 In other words, human rights provisions contained in

international treaties, the interpretation and application given to them by international bodies and

constitutional guarantees constitute a “block of constitutionality”, which establishes limitations on

the  exercise  of  State  sovereignty.445 The  behavior  of  the  Government  before  the  block  of

constitutionality has been obstructive: the tendency has been one of recognizing only international

treaties  as  instruments  allowed  to  enter  the  national  legal  order  through  Article  5.2,  with  the

exception of ius cogens principles and international custom.446 

In the majority of cases, the national legal order incorporates, on the one hand, international law

instruments though a special provision provided by the Constitution. International custom, on the

other hand, enters that space automatically.447 In the Chilean case, however, the constitutional text

shows significant weaknesses, especially in the field of the reception of general international law

into the national legal order (custom and general principles). There are only four provisions dealing

with the issue of the reception of international law: Article 32.17, Article 50.1, Article 82.2 and
442 Ibid.: 105.
443   Ibid.
444 The term is used by Humberto Nogueira in  Las constituciones y los tratados  (page 245) and adopted by Matìas

Meza-Lopehandìa Glaesser in the study conducted under the eagie of Observatorio Ciudadano (Op.cit.: 106). The
“stuggle”  between Constitution and international  treaties,  already discussed in  Chapter  II  of  the  present  work,
reappears in this passage in all its crudeness. According to the latest developments that took place in international
law,  and to  the  same Chilean constitution (Article  5.2),  fundamental  human rights,  among which there  is  the
Convention, sould constitute a limit upon sovereignty. On the other hand, however, States use all their means  to
avoid this.

445 Matìas Meza-Lopehandìa Glaesser, Op.cit.: 106.
446 In the case of Chile, and especially with relation to the Constitution of 1980, elaborated in times of dictatorship, it is

not  possible  to interpret  Article  5.2 making reference to the will  of  the constituents.  Observatorio  Ciudadano,
Op.cit.: 110.

447 Observatorio Ciudadano, Op.cit.: 103.
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Article 5.2, none of which makes reference neither to international customary law, nor to general

principles of international law. Given the lack of a provision enabling the reception of general

international law, an urgent reform is needed in order to open up the Chilean constitutional order to

principles such as self-determination of peoples and others.448

The Chilean Constitution is of a strong “nationalist” character, that was enhanced during Pinochet's

dictatorship. This character is distinct from that of post-World War II Europe Constitutions, which

recognize international law as a direct source of national law, even predominant on it.449 In 1989,

with the end of the dictatorship in Chile, a debate on the position of the international instruments

granted access through Article 5.2 started. According to the Constitution, the fundamental rights

contained in international treaties ratified by, and in force in Chile constitute a limitation on the

exercise of the State's sovereignty. In order to decide if a treaty enters the national order through

Article 5.2, an analysis of the nature of the provisions contained in it is required. The mentioned

debate was thus characterized by the effort to differentiate between international provisions that

contain fundamental rights and other provisions that do not. Notwithstanding this debate on the

identification of the fundamental rights contained in international treaties, however, the position that

prevailed in practice until the day was that of maintaining the primacy of national over international

law, not allowing the derogation of the former in case of conflict with the latter, at least as long as

the constitutional order remained unchanged.450

This tendency was clearly recognizable in the position taken by the Constitutional Court on the

issue: the supreme interpreter of the Constitution repeatedly recognized the primacy of the latter's

provisions on international treaty law. The Court has argued that such primacy is consistent with the

national legal order, since the contrary (the acceptance of the primacy of international law over

national law) would imply an amendment of the Constitution without following the constitutionally

448 Emilio Pfeffer Urquiaga, Op.cit: 1-6.
449 Here, it is necessary to distinguish among monist (Netherlands) and dualist legals systems (the great majority of

European  States).  Proponents  of  dualism  consider  that  there  cannot  be  any  conflict  between  national  and
international law, since the two bodies of law are distinct and separate. The former operates inside States, while the
latter operates exclusively at the international level. In order to apply international law in a national legal system
where the dualist view prevails, it is necessary to “nationalize” international law through the adoption of national
law provisions transposing international law provisions. So, in order to nationalize international law, European
Constitutions have a provision that “allows” international law to enter the national legal order, as they were a kind of
“door”: in Italy this is Article 10(1) of the Contitution (which reads “L'ordinamento giuridico italiano si conforma
alle norme del diritto internazionale generalmente riconosciute.”),  and in Germany it is Article 25 (which reads
“Die allgemeinen Regeln des Völkerrechtes sind Bestandteil des Bundesrechtes. Sie gehen den Gesetzen vor und
erzeugen Rechte und Pflichten unmittelbar für die Bewohner des Bundesgebietes.”). Supporters of monism, on the
other hand, consider that national and international law conform a single unit, an international treaty ratified by the
State being directly applicable and enforceable within the national legal system. (I have to check an IL book to insert
a citation).

450 The Chilean constitution is still  that of 1980, modified by progressive constitutional reforms (1989 and 2005).
Notwithstanding these reforms, the question of openness towards general international law remains severely limited.
Ibid: 7-9.
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established procedure. In another judgment the Tribunal has prompted the need for conciliatory

interpretations of treaty law with constitutional provisions, thus reaffirming the primacy of national

on international law. The Supreme Court, that has judged on the constitutionality of international

provisions on an  ex-post basis (after its entry into force in the country), has expressed a similar

position. In sum, both the Constitutional Court and the Supreme Court have judged in favor of the

primacy of national on international law.451

However, a democratic and Republican interpretation of the “nationalist” Constitution of 1980452

requires an interpretation of the norm enabling the “point of contact”, Article 5(2), that also allows

the inclusion of those fundamental rights protected in other instruments of international law than

just  international treaties,  such as  jus cogens  and international  custom. This position has been

supported  also  by the  Supreme Court  in  the  case  Zapata  y  Romo,  judgment  Rol  3452-2006,

Consideration No 73, where the Court states that international law, even if of a customary nature,

prevails over national law.453 In essence, national and international law should integrate one another

in the field of human rights, letting the most favorable of the two prevail on the other according to

the pro homine principle.454 

Is Convention 169 a human rights treaty that fits into the definition contained in Article 5(2) of the

Constitution? According to Observatorio  Ciudadano,  the Convention is clearly a human rights

treaty including collective or “third generation” rights. Before the argument that only individual

rights can be considered fundamental rights, the authors recall that indigenous peoples, given their

special  relationship  to  land  and  territory,  need  to be  granted  recognition  and  respect  of  their

collective rights in order to be able to fully exercise their individual rights. Moreover, they recall

that  international  law considers collective rights as fundamental  human rights.455 In  essence, in

virtue of Article 5.2 of the Constitution, human rights provisions contained in international treaties

ratified by and entered into force in Chile, as happened on 15 September 2009 with ILO Convention

169, constitute a limit to the exercise of sovereignty. Authorities have to comply with the provisions

contained in it, applying them directly in the case of self-executing norms, or transposing them into

national  law  in  the  case  of  not  self-executing  provisions.  The  interpretation  given  to  the

Convention's  provisions by the competent  body (the  Committee of  Experts),  together  with  the

special role played by the Inter-American Court of Human Rights in applying and interpreting the

451 Emilio Pfeffer Urquiaga, Op.cit.: 10.
452 Matìas Meza-Lopehandìa Glaesser, Op.cit.: 107.
453 “Sentencia  de  la  Corte  Suprema   eb  caso  Zapata  y  Romo,  Rol  3452-2006,”  available  on  line  at:

http://www.poderjudicial.cl/modulos/BusqCausas/BCA_estado_causa_nuevo.php
454 Observatorio Ciudadano, Op.cit.: 112.
455 Among the instruments that contain this recognition, the UN Declaration on the Rights of Indigenous Peoples, the

judgments of the Inter-American Court of Human Rights, the recommendations of the Special Rapporteur on the
Rights and Freedoms of Indigenous Peoples and the Preamble of ILO Convention 169.
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Convention, also constitute a limitation on the exercise of State sovereignty.456

As highlighted  by Alexandra  Xanthaki,  even if  the  Convention  establishes  a  set  of  minimum

standards on indigenous peoples' rights, in fact, these standards are constantly evolving, through

discussions within the UN system and, above all, through the Committee of Experts' interpretative

role. The author further notes that the application of ILO Convention 169 does not constitute a

simple task at all: its adoption requires significant changes in the national legal order of the ratifying

countries, which may have a profound impact on a State's constitutional order.457 Even if difficult

and requiring, the full application of ILO Convention 169 for the ratifying States is obligatory. The

binding nature of international instruments, be they self-executing or not, arises out of the will of

States (treaty law), State practice (international custom) and international consensus. Its observance

is based upon the pacta sunt servanda (agreements have to be observed), rebus sic stantibus (the

agreement is valid until the conditions in which it was stipulated keep on) and bona fides  (good

faith) principles. The non-observance of a treaty generates the States' international responsibility,

which implies the duty to repair damages. International obligations bind the State in its entirety: the

logic of the separation of powers does not excuse the non-observance of a treaty by any public

authority.458 

In sum, the provisions of the Convention are binding; those provisions that require a legislative

adjustment  give  rise  to  the  State's  international  responsibility  if  not  duly  implemented.  State

responsibility arises also when national laws conflicting with some international provision are not

dis-applied.459 To the present day, however, Chilean authorities have not acted according to this

democratic interpretation. On the contrary, they have been insisting on the primacy of national over

international law, resisting a constitutional reform that would open up the constitutional order and

make the incorporation of international custom and general principles explicit. Notwithstanding the

conservative positions taken by the Constitutional  Court  and the Supreme Court,  however,  the

regional Courts of Appeal have shown a greater openness towards the recognition of the primacy of

international  law provisions,  especially  where the latter  grants  a  higher  level  of  human rights

protection. In the next paragraph, I will approach the application of ILO Convention 169 by Chilean

regional courts.

456 Inter-American Court of Human Rights, “La Ultima Tentaciòn de Cristo (Olmedo Bustos y otros) vs. Chile” case,
2001. Cited by Observatorio Ciudadano, Op.cit.: 137.

457 Alexandra Xanthaki, “Indigenous Rights and United Nations Standards...", Op.cit.: 90-91.
458 For instance, a government cannot pretend its exemption from responsibility claiming that a treaty has not been duly

applied by the legislative or judicial power. 
459 This point is particularly important with relation to the protecting role of the judiciary. Observatorio Ciudadano,

Op.cit.: 132.
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4. LIGHTS  AND  SHADOWS  IN  THE  APPLICATION  OF  ILO  CONVENTION  169:

CHILEAN REGIONAL COURTS OF APPEAL460

Since the entry into force of the Convention, some lights have begun to shine within the Chilean

legal  system,  until  then  disregarding  indigenous  rights.  In  fact,  this  important  instrument  for

indigenous peoples has been successfully applied by numerous regional Courts of Appeal, which

have judged in favor of indigenous peoples between 2009 and 2010. The great majority of the

appeals that have reached the Courts of the country were raised by individuals pertaining to the

Mapuche people, and were decided by Courts of Southern Chile (Concepcion, Temuco, Valdivia

and Puerto Montt).461 In  the totality of  cases, the claimants presented a Recourse of Protection

(Recurso de Protecciòn), within the system provided by the Constitution in its Articles 19 and 20

for the defense of the citizens' fundamental rights.462 The aim of the Recourse of Protection is the

decision, by the Court, of the necessary measures in order to reestablish the vulnerable rights and

ensure their protection. 463

The first case that saw the application of ILO Convention 169 involved the Aymara community

Chusmiza Usmagama against the enterprise “Agua Mineral Chusmiza S.A.I.C.” (Caso Comunidad

Indigena Aymara Chusmiza Usmagama contra la sociedad Agua Mineral Chumsiza S.A.I.C.,  Rol

917-2006 of 9 April 2008).464 The litigation from which the case originated dealt with the right to

exploit an important water source in Northern Chile. The ownership right of such source officially

pertained to the enterprise, and was duly registered in the Registry of Water Ownership (Registro de

Propriedad de Aguas). As Senator Alejandro Navarro highlights, the Aymaras did not know the use

460 For  a reconstruction of  the Chilean case-law on the issue of indigenous rights  see also:  Alexandra Tomaselli,
“Reformas legales y derechos indìgenas en Chile: ¿Què tal estamos con el Conventio 169?”, Op.cit.

461 The only exception is the Chusmisa Case, which was raised before the Court of Iquique (Northern Chile). This court
issued its sentence on 9 April of 2008. Then, the case passed to the Supreme Court, whose judgement is available
online at: http://www.politicaspublicas.net/panel/jp/439-2009-chusmiza.html

462 The “Recourse of Protection” is an action granted to all citizens that suffer a deprivation or disturbance of, or assault
on, their constitutional rights and guarantees (Article 20 of the Chilean Constitution). The rights protected through
such mechanism are listed in Article 19 of the Constitution; among them there are the right to life, equality before
the law, judicial remedy, respect for private life, inviolability of the home and private communications, freedom of
conscience and religion, freedom of association and reunion and others.  The right on which the majority of the
indigenous environmental Recourse of Protection have been raised is the right to live in an unpolluted environment
(Article 19.8). Every citizen can rise a Recourse of protection, and the intervention of a lawyer is not required. The
Recourse has to be raised before the Court of Appeal of the regional jurisdiction in which the violation took place.
The Recourse has to be raised within 30 days from the act or fact that motivates the Recourse. The Recourse has to
be written and explicit the act or omission that motivated the Recourse, together with the rights vulnerated by it.
“Guìa legal sobre el recurso de protecciòn”, available online at: http://www.bcn.cl/guias/recurso-de-proteccion  .  

463 Ibid.
464 Judgment of the Court of Appeal of Iquique, 9 April 2008. “Corte de Apelaciones de Iquique. Iquique, nueve de

abril  de  dos  mil  ocho”.  Available  online  at:  http://clavero.derechosindigenas.org/wp-
content/uploads/2009/12/chusmiza-sentencia-apelacion.pdf
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of registries and did not practice the inscription of their right to use land and water resources; they

simply used them since immemorial times. The “property title” was conferred to them by the huge

works required by the extraction and distribution of the scarce water resources available in Northern

Chile, which constituted a vital element for the Aymaras' economic activities and, more generally,

for the survival of these human collective as such.465

Some  years  before,  the  local  indigenous  community  had  achieved  the  annulment  of  the

administrative concession of the ownership right to the company “Agua Mineral Chusmiza”, which

was promptly reestablished by the Court of Appeal of Santiago.  The Court of Appeal of Iquique,

however, issued her judgment in favor of the indigenous community. The Court recognized the

ancestral rights of the Aymara community, including those of a customary character, consecrating

indigenous rights  on land and natural  resources. The sentence, which based upon national  and

international law (including the UN Declaration on the Rights of Indigenous Peoples), constitutes

an extremely important precedent.466 

The second Recourse of Protection that originated a judgment involving ILO Convention 169 was

raised before the Court of Appeal of Temuco. In the case of the “Machi467 Francisca Linconao con

Forestal Palermo” (Rol 1773-2008 of 16 September 2009), that Court reasoned on the duty of the

State to  respect the obligations contained in Articles 13 and 14(2) of the Convention. The Machi

raised her Recourse against the forestry enterprise “Palermo Limitada”, charged of i) illegal logging

of native trees, in violation of Article 5(1) of the Forest Law (Ley de Bosques)468; ii) plantation of

exotic  species  instead  of  native  trees  and  shrubs,  in  violation  of  Decree  No  701  on  forest

development (Decreto Ley No 701 sobre fomento forestal)469; iii) contamination of the water sources

present  in  the  area,  considered  sacred  by  the  Mapuche  (“Menokos” in  Mapudungun);  iv)

proliferation  of  exotic  species,  responsible  of  the destruction  of  the  environment  in  which,

465 Alejandro Navarro  Brain,  “Chusmisa  Usmagama:  el  agua es  de  los  pueblos”.  Article  published  by Centro  de
Polìticas  Pùblicas,  available  online  at:
http://prensa.politicaspublicas.net/index.php/indigenaschile/2008/04/10/chusmiza-usmagama-sentencia-corte-
iquique-2008

466 “IQUIQUE. Corte de Apelaciones falla a favor de comunidad Aymara Chusmiza. Texto de la sentencia”. Article
published in “Seguimiento de Prensa. Asuntos Indigenas en Chile.” Centro de Polìticas Pùblicas. 10 April 2008.
Available  online  at:  http://prensa.politicaspublicas.net/index.php/indigenaschile/2008/04/10/chusmiza-usmagama-
sentencia-corte-iquique-2008

467 In the Mapuche culture, the Machi (healer) is considered the main link between the sacred and the human worlds.
Her role is the spiritual healing of the ill, and the use of medicinal herbs. The speaker role of the Machi before the
community is a more recent trait of this character. “El rol de la Machi en la historia del pueblo Mapuche”, Revista
Ser Indìgena, 21 July 2006. Available online at: http://www.revista.serindigena.org/noticias/?p=168

468 This Article prohibits the unauthorized log of woods, and especially that which directly affects water springs. “Ley
corta  de  bosques  nativos”,  20  December  2007.  Available  online
at:http://www.bcn.cl/carpeta_temas_profundidad/ley-bosque-nativo/archivos-pdf/ofic12846.pdf

469 “Decreto  Ley  701  de  1974.  Ley  de  fomento  forestal”. Available  online  at:
http://www.oas.org/dsd/EnvironmentLaw/Serviciosambientales/Chile/Microsoft  Word  -
LeydefomentoforestalChile.pdf
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traditionally, medical herbs were recollected.470

The core of the Court's reasoning deals with the essence of Article 19(8) of the Constitution, which

establishes the right to live in an unpolluted environment.471 After citing a long list of authors and

opinions on the issue, the Court concludes that such right  has to be intended in a wide sense.

According to the Court, an unpolluted environment is the precondition that enables human beings to

enjoy their  rights under conditions of liberty and equality.  In  words of the biologist Humberto

Maturana, as cited by the Court, the environment is “the whole”. The Court recalled that both in

national and international law, and in the respective jurisprudence, a new conscience about the

protection of  the environment  was clearly recognizable,  together  with  a wide definition of  the

concept. Finally, the Court established that there was a violation of Article 19(8) of the Constitution,

and prescribed the measures to be taken, by the forestry enterprise, to remedy the situation.472 

The importance of the judgment for the aims of the present work is the reference, by the Court, to

the  State  obligations  contained  in  ILO  Convention  169,  in  particular  to  “respect  the  special

importance for the cultures and spiritual values of the peoples concerned of their relationship with

the lands and territories, (…) and in particular the collective aspects of this relationship” (Articles

13.1). The Court considers the term lands as including the concept of territories (Article 13.2), and

recalls the need comply with the obligation to “take steps as necessary to identify the lands which

the peoples concerned traditionally occupy, and to guarantee effective protection of their rights of

ownership and possession.”(Article 14.2).473 Another fundamental passage of the judgment makes

reference to Article 5.2 of  the Chilean Constitution, which establishes the duty to promote the

fundamental  rights  that  emanate  from  human  nature  and  from  the  treaties  ratified  by  Chile,

generating  a  new  level  of  human  rights  respect,  which  the  State  and  civil  society  have  to

guarantee.474

However, the judgment of the Court fails to recognize indigenous peoples' “right of ownership and

possession over the lands they traditionally occupy”, and the State obligation to “safeguard their

right to use lands not exclusively occupied by them, but to which they have traditionally had access

for their subsistence and traditional activities.”, both recognized in Article 14.1 of the Convention.

According to professor Clavero, such failed recognition, together with the mere reference to the UN

Declaration on the Rights of Indigenous Peoples (UNDRIP), constitutes a real judicial fraud before

470 “Sentencia Caso Machi Francisca Lincolao con Forestal Palermo”, Court of Appeal of Temuco, judgment on the
Recourse  of  Protection  Rol  1773-2008,  dated  16  September  2009.  Available  online  at:
http://www.politicaspublicas.net/panel/jp/462-2009-linconao.html

471 See Note No 62.
472 Ibid.
473 Bartolome' Clavero, “Jurisprudencia chilena contra el Pueblo Mapuche (con el Convenio 169 como Coartada)”.

Article published on 7 December 2009, available online at: http://clavero.derechosindigenas.org/?p=4500
474 Observatorio Ciudadano, Op.cit: 146.
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indigenous peoples as well as the international community.475 The judgment took the Convention

into consideration even if, at the time the Court of Temuco reasoned,  it had not entered into force

jet (the judgment was published  the following day of the entry into force of the Convention, on 16

September 2009). The Supreme Court confirmed this judgment on 30 November 2009 (sentence

Rol 7287-2009).476

Since  quite  long  before  the  ratification  of  the  Convention,  the  norms  on  participation  and

consultation were object of a debate on their scope. The Constitutional Court (Sentence Rol 309 of

2000), as already mentioned, had judged twice on the nature of such norms, stating that they are of

a self-executing character, since their content is sufficiently precise that they may be applied without

the need to take any other step, just as they were sources of national law.477 The Case of the Lof478

Palguin against the COREMA of Araucanìa (Rol No 1705-2009 of 21 January 2010) is the third

case involving indigenous peoples since the entry into force of ILO Convention 169. This case was

judged in  first  instance by the Court  of  Appeal  of  Temuco.  The claimants  were two farmers,

representatives of the Mapuche communities Palguin Bajo and Antonio Huenuñanco (municipality

of Pucòn), who raised a Recourse of Protection against the regional environmental commission

(Comisiòn Regional de Medio AmbienteI, COREMA) of the X Region, which the Court accepted.

The  cause  of  the  litigation  was  the  COREMA  resolution  of  environmental  compatibility

(Resolucion de compatibilidad ambiental, RCA) No 242, issued on 9 October 2009, which allowed

the realization of the project of  the pisciculture “Palguin”,  by the agricultural society “Terratur

Limitada”, which construction was planned 750 meters upstream the recurrent communities.479 The

Court considered that the declaration of environmental impact (Declaraciòn de Impacto Ambiental,

DIA)480 presented by the COREMA was invalid, because that regional commission did not comply

475 Bartolome' Clavero, “Jurisprudencia chilena...”, Op.cit.
476 “Corte  Suprema  confirma  fallo  que  reconoce  derechos ancestrales  a  Machi”.  Article  published  in  the  online

Mapuche newspaper Azkintuwe on 7 December 2009, available online at: http://www.azkintuwe.org/dic072.htm
477 The  mentioned judgments have been already mentioned in the previous sub-chapter (Sentence Rol. No 309-2000

and Sentence Rol. No 1050 of 2008). Matìas Meza-Lopehandìa Glaesser, “El caso del  Lof Palguin ante la Corte
Suprema: Derechos Humanos y Pueblos Indìgenas”. Available online at:  http://clavero.derechosindigenas.org/wp-
content/uploads/2010/06/chile-caso-palguin-meza.pdf

478 The Lof   is a territory shared by numerous Mapuche families, linked by a common ancestor and recognizing the
same lonko (head). Matìas Meza-Lopehandìa Glaesser, Op.cit.: 2.

479 “Resoluciòn de calificaciòn ambiental  “,  No 242 of  9 October 2009,  Comisiòn Regional de Medio Ambiente,
Regiòn  de  la  Araucanìa.  The  file  of  the  project  is  available  online  at:
http://seia.sea.gob.cl/expediente/ficha/fichaPrincipal.phpid_expediente=2511278&idExpediente=2511278&modo=fi
cha

480 In order to explain what a DIA is, I will shortly explain the functioning of the “environmental impact evaluation
system ”  (Sistema de  Evaluaciòn  de  impacto  Ambiental,  SEIA). According  to  the  website  of  the  “service  of
environmental  evaluation”  (Servicio  de  Evaluaciòn  Ambiental,  SEA), SEIA is  the  main  mechanism to  prevent
environmental deterioration in Chile. Since its establishment in 1997, more than 10.000 projects have been checked
and allowed through it.  Law 19.300 on general environmental rules (Ley de Bases Generales de Medio Ambiente
BGMA, available online at: http://www.bcn.cl/leyes/pdf/actualizado/30667.pdf) defines the SEIA as that proceeding
in charge of the CONAMA (National environmental commission) or of the COREMAs (Regional environmental
commissions) that, based on a Study or Declaration of environmental impact, determine if the environmental impact
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with the duty to consult indigenous peoples when issuing an administrative act that affected those

people directly.481

The reasoning of the Court  dealt  with the the decision on whether a duty exists  to develop a

previous consultation procedure according to Articles 6.1, 6.2 and 7.1 of the Convention,  with

relation  to  Article  34  of  the  Indigenous  Act.482 The  Court  remembers  that,  in  words  of  the

Constitutional Court, there is an obligation to previously consult indigenous peoples when adopting

legislative or – in this case - administrative acts that affect them directly.483 The aim of the reasoning

was making clear what is intended with “administrative measure”, and lay out expressly when it is

susceptible of “affecting” indigenous peoples “directly”.

In order to clarify the first point, the Court analyzed the scope of Decree No 124 of MIDEPLAN,

on which the company had based its claim of validity of the Resolution in question (COREMA

RCA No  242).  The  Court  reasoned  that  the  measure  in question  was,  with  no  doubt,  of  an

administrative  character;  it  applied  the  pro  homine principle,  stating  that  the  concept  of

administrative measure has to be interpreted always in favor of indigenous peoples, as whatever

measure  proceeding  from  the  government's  administration.484 The  Court  concludes  that  the

resolution in question is an administrative measure that affects the recurrent communities directly,

and that there was the duty to comply with the obligation to consult them in good faith, in a way

appropriate  to  the  circumstances and with  the  aim of  reaching an  agreement  on the measures

proposed.485 By judging this way, the Court ruled in conformity with ILO Convention 169, with

Article 5.2 and  54 No 1.5 of the Constitution, and to Article 27 of the Vienna Convention on the

Law of Treaties.486 In other words, the Court of Temuco established that the Convention prevails on

of an activity or project fits into the existing rules.  he proponent of a project has to present a “Declaration of
environmental impact” (Declaracion de Impacto Ambiental, DIA), unless the project presents one of the following
characteristics: i) risk for the population's health ii) adverse effects on renewable resources, including air, water and
soil; iii) resettlement of human communities; iv) location next to protected areas, resources or human settlements; v)
significant alteration of the touristic or naturalistic value of a determined area; vi) alteration of monuments, sites of
an archeological, anthropological, historical value (Article 11 of the Law BGMA). In these cases, who presents the
project has to submit it to a “Study of environmental impact” (Estudio de Impacto Ambiental , EIA). Article 10 of
Law 19.300 contains an exhaustive list of kinds of projects that have to be submitted to SEIA.

481 Matìas Meza-Lopehandìa Glaesser: 2.
482 Article 34 of the  Indigenous Act states that the bodys of the State administration, and all territorial organizations,

when dealing with indigenous issues, have to take into consideration the opinions of the indigenous organizations
recognized  by the  Act.  The  original  wording  in  spanish  is  the  following:  “Artículo  34.-  Los  servicios  de  la
administración del Estado y las bodyizaciones de carácter territorial, cuando traten materias que tengan injerencia
o relación con cuestiones indígenas, deberán escuchar y considerar la opinión de las bodyizaciones indígenas que
reconoce esta ley.”

483 “Caso Lof  Palguin con COREMA de la Araucanìa”. Sentence Rol. No 1705-2009,consideration No 3. Available
online at: http://www.politicaspublicas.net/panel/jp/456-sentencia-palguin.html

484 Ibid., consideration No 8.
485 Ibid., consideration No 10.
486 As  already  mentioned,  Article  5(2)  establishes  that fundamental  rights  emanating  from  human  nature  and

international treaties ratified by, and in force in, Chile constitute a limitation to the exercise of State sovereignty.
Article 54 No 1(5) establishes the prohibition to modify the dispositions of a treaty in disconformity to the law of
treaties. Finally, Article 27 of the Vienna Convention states that a State cannot invoke internal law provisions to
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the Chilean national legal order, and even on those instruments that aim at regulating it,487 such as

Decree No 124 of MIDEPLAN, which I will analyze more closely in the next Chapter.

Another Recourse of Protection involving indigenous rights was declared admissible by the Court

of Appeal of Santiago on the 19 May 2010. The Recourse was presented by a group of inhabitants

of Quepe, location near Temuco, where a new airport was planned. The aim of the recourse was

invalidating the administrative act (Decree No 121 of 2 February 2010, published on 17 April)

through which the public works department (Ministerio de Obras Publicas) had authorized the

construction company “Balfi S.A.”  to initiate works.488 That act, however, had been issued without

complying with the obligation to consult with local, indigenous populations. The Court of Santiago

invalidated the act, blocking the construction of the new airport. Notwithstanding this notable legal

success for indigenous peoples, it has to be noted that new negotiations for the relocation of the

airport begun soon again.489

The following case, in chronological order, originated by the Recourse of Protection presented by

eleven  communities of San Josè de la Mariquina against the pipeline of the cellulose plant “Celco”,

located near Valdivia. The Recourse was raised before the Court of Appeal of that city in February

2010, but was rejected by this Court in June of the same year, on the assumption that the treated

effluents discharged by the plant into the sea through the pipeline were not toxic (not all of them).490

The next  case originated  from a Recourse  of  Protection  raised  by the  lonko of  the  Huilliche

community Pepiukelen of Pargua (south-east to Puerto Montt) against the salmon farming company

Los  Fiordos  S.A..The  company was  accused  of  having  illegally  occupied  an  indigenous  land

bordering its plant, and of having contaminated a natural pool located there. Two considerations of

the Court's  judgment  are  particularly important  for the purposes  of  this  work:  first,  the Court

restates that, whenever a Declaration of environmental impact (DIA) or a Study of environmental

excuse the failure to correctly apply an international instrument.
487 According to professor Clavero, national judicial or governmental bodys do not have the power to decide upon the

position of an international treaty within the national legal order. This task pertains exclusively to international
bodys, such as the International Labour organization or the Inter-American Court. The Convention, since its entry
into force, overrides any parliamentary disposition or judicial interpretation, even constitutional ones. In the opinion
of the academic, international treaty law does not depend on States anymore: especially if dealing with human rights
treaties, the prevalence of international on natinal law provisions should be perceived even more clearly.  Bartolome'
Clavero, “Chile: Supino desconocimiento del Convenio 169 por la Corte Suprema”, published on 28 June 2010.
Available online at: http://clavero.derechosindigenas.org/?p=6514

488  “Comunidades  Mapuche presentan  recurso  de  proteccion  por  construccion  de  aeropuerto  en  la  region  de  la
araucania”, Article published on Mapuexpress on 21 May 2010. Available online at: http://www.mapuexpress.net/?
act=news&id=5585

489  “Ordenan detener obras en nuevo aeropuerto de La Araucanìa tras acoger recurso de comunidades Mapuche.”
Article  published  on  24  May  2010,  Radio  Bio-Bio  online.  Available  at:
http://www.radiobiobio.cl/2010/05/24/ordenan-paralizar-obras-del-nuevo-aeropuerto-de-la-araucania-tras-recurso-
de-comunidades-Mapuche/

490 “Corte rechazò recurso contra resoluciòn de calificaciòn ambiental que dio el sì  al ducto Celco”, 4 June 2010.
Available online at:  http://www.elciudadano.cl/2010/06/03/corte-rechazo-recurso-contra-resolucion-de-calificacion-
ambiental-que-dio-el-si-al-ducto-de-celco/
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impact (EIA) are being prepared in the context of the System of environmental impact evaluation

(SEIA),491 indigenous peoples have to be consulted, and this since Convention 169 enshrines their

right  to  participate  at  all  levels  of  politics.  The Court  established  that  there  is  an  important

difference between participation as established by Law on environmental impact492 and the rights

guaranteed by Articles 6.1 and 6.2 of the Convention. Such principles, as highlighted twice by the

Constitutional Court,493 are self-executing norms, and thus do not require any other law in order to

be invoked before a Tribunal.494 Secondly, the Court affirmed that the concept of territory in use

today is considerably wider than that contained in Articles 12 and 13 of the Indigenous Act of 1993

(Ley Indìgena 19.253). This concept includes the entire territorial area occupied or used, in way or

in another, by the concerned people. By violating the duty to consult with indigenous peoples, the

right to equality before the law was violated. This occurred because the duty to consult is conceived

as a positive discrimination towards indigenous peoples, which has the aim of favoring indigenous

peoples in reaching a degree of participation which they have not enjoyed in past. This judgment

was confirmed by the Supreme Court on 15 September 2010.495 

The  next  case is  the  third  in  which  a  Court  of  Southern  Chile  accepts  a  recourse against  an

administrative resolution that does not comply with the duty to consult with indigenous peoples,

according to ILO Convention 169. This case was judged by the Court of Appeal of Valdivia, which

accepted a Recourse of Protection in  favor  of  the community of  Puquiñe (Lago Lanco).  Such

community was negatively affected by resolution No 041 of  5  April  2010 of  CONAMA,  that

approved the Declaration of environmental impact of the project of a solid waste-transfer plant

(Estaciòn de transferencia de residuos solidos Lanco-Panguipulli), planned by the Municipality of

Lanco.496 

According  to  the  judgment  of  4  August  2010,  the  appealed  resolution  is  defined  illegal  and

arbitrary, since it contravenes Articles 6.1(a), 6.2 and 7.1 of the Convention. The Court concludes

that the project would have been initiated in a place of cultural relevance (kimun means “place of

wisdom”) for the Mapuche of the surrounding area, inhabited by 261 families. For this reason, it

would have been required to consult the peoples concerned, and a Study of environmental impact

should have been made. In other words, the appealed resolution constituted a violation of ILO

491 See Note No 80.
492  “Reglamento del Sistema de Evaluaciòn de Impacto Ambiental”, Op.cit.
493  Sentences Rol. No 309 of 2000 and Rol. No 1050 of 2008. 
494  “Chile: Consulta indìgena es norma autoejecutable, justiciable y distinta a consulta ambiental. Texto de la Sentencia

de  la  Corte  de  Puerto  Montt.”  Consideration  No  9.  Available  online  at:
http://www.politicaspublicas.net/panel/jp/668-rol-36-2010.html

495  Ibid. Consideration No 10.
496  “Chile: Corte de Valdivia aplica Convenio 169 y Declaraciòn ONU en nueva sentencia a favor de comunidades

Mapuche. Rol 243, 4 agosto 2010”. Available online at: http://www.politicaspublicas.net/panel/jp/673-valdivia-rol-
243.html
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Convention 169.497 It constitutes an illegal and arbitrary act because it did not take into account that

the communities of the surrounding area would be heavily affected by conditions that would have

required a Study of environmental impact (according to Article 11 of the SEIA Regulation).498 

A further case of similar nature was debated before the Court of Appeal of Concepciòn. This Court

accepted the Recourse of Protection of the Chilcoco community against the Municipality of Arauco,

accused of a not consulted intervention on mount Colo Colo499, a sacred place to the Mapuche. The

Court applied Convention 169 in judgment  Rol 289,  issued on 10 August 2010, condemning the

Municipality  for  not  having  complied  with  the  duty  to  consult  with  the  affected  indigenous

community, which had recently recovered the sacred spot after years of claims. The judgment sums

with  the  sentences  issued by the Courts  of  Appeal  of  Temuco,  Valdivia  and Puerto  Montt  in

application of ILO Convention 169. The judgment reaffirms the duty to consult with indigenous

peoples affected by whatever legislative or administrative measure that affects them, contained in

Article 6 of the Convention. 

The novelty here is the application of Article 13 of the Convention, related to the protection of

sacred places, which establishes that “(...) governments shall respect the special importance for the

cultures  and  spiritual  values  of  the  peoples  concerned  of  their  relationship  with  the  lands  or

territories, or both as applicable, which they occupy or otherwise use, (...)”.500 The Court established

that, even having recognized the cultural  importance that mount Colo Colo represented for the

community in question, the Municipality of Arauco failed to comply with the duty to consult with

indigenous peoples as it decided to intervene in that place. The Municipality excuses itself alleging

that  the  lack of  organization and the high number  of  communities  made communications and

consent difficult.

The penultimate case involving indigenous rights originated in a Recourse of Protection raised

against  the COREMA of  the VIII  Region (Regiòn del  Bio-Bio) before the Court  of  Appeal  of

Concepciòn. The reason of the recourse was the environmental body's resolution of environmental

compatibility (RCA) No 147 of 28 July 2010, which approved the Declaration of environmental

impact (DIA) for the construction of the hydroelectric plant Cayucupil (Mini-central hidroelectrica

Cayucupil). The problem  consisted in that the DIA was issued without consulting the indigenous

peoples of the surrounding area, a protected historical and cultural territory, considered a Sanctuary

497  “ Chile: Corte de Valdivia...”, Op.cit., consideration No 1. 
498  Ibid., consideration No 4.
499  The intervention in question consisted of a series of maintenance tasks related to the geological fails produced by

the earthquake of 27 February 2010, the logging of sacred trees, the removal of archeological remains and the
realization of tasks that heavily affected the indigenous communities' lives.  “Convenio 169, Consulta y Lugares
Sagrados. Sentencia caso Cerro Colo Colo. Corte de Concepciòn”, judgment issued on 10 August 2010. Available
online at: .http://www.politicaspublicas.net/panel/jp/676-concepcion-rol289-2010.html

500  Ibid.
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of Biodiversity, failing to comply with the requisites of Article 6.1(a) and (b). Not consulting the

affected communities, the COREMA violated the right to territory contained in ILO Convention

169, which is a wide one, comprehending the habitat in its entirety.501

In this case, the Court judged against the indigenous representatives which raised the Recourse of

protection. It  stated that the duty of previous consultation contained in the Convention was not

applicable to the DIA in question, since this proceeding did not foresee it.502 In other words, the

Court did not find any illegal aspect in the issuing of the recurred resolution: some illegality would

arise only if assuming that the Convention modifies the Law on general environmental bases (Ley

19.300 of 1994).503 However, the Court denied that the entry into force of a new normative text

(Convention 169) lead to its primacy over the rest of the existing legal order (sic!), and dismissed

the DIA's quality of “administrative measure directly affecting indigenous peoples”.504

The most recent case  (Rol 1794-2010 of 31 January 2011) is  that of a Recourse of Protection

presented by seven Mapuche communities to the Court of Appeal of Santiago, against the public

works department (Ministerio de Obras Publicas) for the signing of a contract having as object the

construction of a new airport in Quepe, location near Temuco, on Mapuche ancestral territory. In

this  case, the Court  of  Appeal  rejects  the Recourse of  Protection,  supporting the government's

position that the duty to consult with indigenous peoples had been accomplished during the phase of

environmental evaluation, according to the citizen participation procedure established in the Law on

environmental general bases No 19.300. This position is summarized by statements of the Ministry

of public works, Mr. Hernàn de Soldimihac Tampier, who states that Article 6 of the Convention,

being not  a binding statement,  does just  constitute a form of  gathering opinions and diffusing

information.505 

The Ministry further assures that the area surrounding the future airport is not inhabited by any

indigenous communities, that nobody would be affected by its construction and that the latter would

have no impact at all. He adds that the surrounding area is not of special cultural interest506 and

spiritual  significance  for  indigenous  peoples,  while  the  latter  claim the existence,  on  the area

destined to the construction project, of a Mapuche cemetery and the using of parts of it for the

501  “C.  Apelaciones Concepciòn.  Rol  401-2010.  Mini-central  Cayucupil”.  Court  of Appellation of  Concepciòn,  1
December  2010.  Available  online  at:  http://www.politicaspublicas.net/panel/jp/699-2010-ca-concepcion-
cayucupil.html

502  Ibid. Consideration No 2.
503  Ibid. Consideration No 8.
504  Ibid. Considerations No 10-11.
505 “Corte de Apelaciones de Santiago. Octava sala”,  Consideration No 2.  In “Corte de Apelaciones de Santiago .

Sentencia  Caso  Aeropuerto  Quepe.  31  de  enero  2011”. Available  online  at:
http://www.politicaspublicas.net/panel/jp/723-2011-cap-stgo-sentencia-caso-quepe.html

506 This is confirmed by the statements of the executive secretary of the Council of national monuments (Consejo de
Monumentos Nacionales), contained in “Corte de Apelaciones de Santiago. Octava sala”, Op.cit.: Consideration No
3.
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realization of nguillatunes (religious celebrations consisting in rogation ceremonies).507 In essence,

the  Ministry  of  public  works  allowed  the  construction  of  the  airport  attaining  itself  to  the

environmental legislation in force, exclusively. This decision was adopted with the contrary vote of

judge Claudia Chaimovich, who argued that the citizen participation procedure should be repeated,

since there had not been any valid consultation procedure, as established by Article 6.1.508

The Court  of  Appeal  of  Santiago, in Consideration No 7,  stated that  the Convention is not an

isolated body within the national legal system, and that the provision on consultation (Article 6) has

to be conceived as an instrument shall be integrated harmoniously within the latter. As prescribed

by Article 34 of the Convention, moreover, it has to  be implemented with due flexibility. It further

states that Article 6 does not constitute a binding obligation to consult with indigenous peoples, and

that it has to be read in conjunction with the participation procedure provided by Law 19.300 on

environmental  general  bases,  and  with  the  Indigenous  Law.509 The  Court  further  stated  that

indigenous communities took part, in a considerable way, in the elaboration of the project of the

airport, through the citizen participation procedure enshrined in Law 19.300, which satisfied the

requisites established by Article 6.2 of the Convention (sic!).510

The last judgment on indigenous issues, in essence, clearly showed that Chile lacks the political will

to duly comply with the rights contained in the Convention, and especially the duty to consult with

indigenous  peoples  on  whatever  legislative  and  administrative  measures  affecting  indigenous

communities.  The  Court  of  Appeal  of  Santiago  used,  in  this  case,  the  mere  lexicon  of  the

Convention, essentially distorting the duty contained in it and asserting exactly the contrary that had

been established numerous times by the Constitutional Court, by the supervisory bodies of the ILO

and by the Special Rapporteur on Indigenous Peoples. 

5. CONCLUSIONS

As demonstrated in this Chapter, Convention 169 was perceived, since its approval within the ILO,

as an unwanted human rights instruments by Chilean authorities. The 18 years-long path towards

ratification, characterized by uncountable attempts to curtail its scope, and even two controls of

constitutionality, is more than an evident proof for this. Other difficulties are related to the actual

form of  the  Constitution,  which  would  need  profound modifications  in  order  to  facilitate  the
507 See Chapter I of the present work.
508 Claudia Chaimovich highlights that the mere information diffusion and audiences with indigenous representatives

do not satisfly the international standards on consultation procedures. “Corte de Apelaciones de Santiago...”, Op.cit.
509 “Corte de Apelaciones de Santiago...”, Op.cit.: Consideration No 7.
510 Ibid.: Consideration No 8.
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granting  of  an  adequate  level  of  indigenous  rights  protection.  Notwithstanding  the  systemic

limitations presented by the Chilean legal order, the pressure of international human rights, and of

their  collective  dimension,  had  overall  success  in  reaching  the  Chilean  Courts  of  Appeal.  As

reported,  just  one (the most  recent)  of  8  cases of  Recourse of  Protection,  presented since the

ratification of ILO Convention 169, was rejected by the concerned Court of Appeal. In the other

seven  cases,  the  Convention  was  fully  applied,  each of  them constituting  a  great  success  for

indigenous peoples living in Chile, especially for the Mapuche. These are, certainly, very shiny

lights illuminating indigenous peoples' path towards equality. Some of these cases have been taken

before the Chilean Supreme Court by the losing parts, which have asked this Court to  initiate a

revision procedure of the Court of Appeal's judgment. In the next Chapter, I will analyze the role of

the Supreme Court  in  the  application of  the Convention,  giving a  closer  look to  the  issue of

consultation, evaluating the impact of the Supreme Court's jurisprudence on the Courts of Appeal

and concluding with an evaluation of the state of application of that instrument. 
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CHAPTER VI

THE CHALLENGE OF CONSULTATION

In his Report on the situation of indigenous peoples in Chile (April 2009), Special Rapporteur on

indigenous  peoples  James  Anaya  noted  that  the  development  of  an  effective  procedure  of

consultation,  according  to  the  international  standards  in  force,  is  one of  the  major  challenges

pending on Chile. He recalls that each party to the Convention shall develop, according to Article

2.1, “(...), with the participation of the peoples concerned, co-ordinated and systematic action to

protect the rights of these peoples and to guarantee respect for their integrity.”511

In this Chapter, I will first approach the issue of the international standards applicable to the duty to

consult indigenous peoples. Secondly, I will present some consultation experiences developed in

Chile,  and then analyze Decree 124 of MIDEPLAN, the provisional normative instrument that

regulates consultation applying Article 34 of the Indigenous Law.512 In fourth and fifth place, I will

highlight the problems that have arisen in applying consultation on legislative and administrative

measures respectively.  To examine the problems that indigenous peoples inhabiting Chile have

faced with regard to legislative measures, I took the examples of the constitutional reform and of

the extension of Decree No 701 on forest development. In order to show the magnitude of the

problems faced by consultation on administrative measures, I will explain the difference between a

valid consultation and simple citizen participation as established by Chilean environmental laws,

and  shed  some light  on  the concept  of  “administrative  measures”.  Finally,  I  will  look  at  the

judgments of the Supreme Court on the issue of consultation, showing how easily the maximum

judicial body of the Chilean State disclaimed the duties prescribed in ILO Convention 169.

1. INDIGENOUS PEOPLES' RIGHT TO BE CONSULTED

In this paragraph, I will focus on the duty to consult with indigenous peoples on legislative and

administrative measures that affect them directly. In fact, the debate in Chile has been occupied

almost exclusively by the right to be consulted, more than the right to participate in the adoption of

decisions,  policies  and  programs,  and  in  their  formulation,  implementation  and  evaluation  at

national and regional level. The debate on consultation in Chile has been driven by the discussion

511 Special Rapporteur, “La situaciòn de los pueblos indigenas...”
512  Article 34 of Law 19.253 of 1993 establishes that all the bodies of the State and local institutions shall hear and

consider the opinion of indigenous communities on issues affecting them directly.
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on the constitutional recognition of indigenous peoples' rights, and by a number of controversial

consultation procedures launched by CONADI since 2009.513

The indigenous peoples' right to be consulted is rooted both in the UN Declaration on the Rights of

Indigenous Peoples and in ILO Convention 169.  Consultation with  indigenous peoples is  also

prescribed by other core human rights treaties elaborated under the umbrella of the UN, including

the Universal Declaration on Human Rights (Article 21); the International Covenant on Civil and

Political Rights (Article 25); and the International Covenant for the Elimination of All Forms of

Discrimination. This duty is intimately linked to other fundamental  rights,  such as the right  to

cultural  integrity,  equality,  property,  and  derives from  indigenous  people's  right  to  self-

determination, without which indigenous peoples cannot enjoy neither their individual nor their

collective rights.514

The  Declaration  emphasizes  indigenous  peoples'  political  participation  in:  i)  decision-making

procedures (Articles 18 and 19); ii) the preservation of their culture, habits and traditions (Articles

11, 21, 31); iii) the use of land (Articles 30 and 32); iv) education (Article 14), and other issues.

Articles 5 and 20 are dedicated to the creation of indigenous institutions. Free, prior and informed

consent is a core concept for indigenous peoples' participation, and is cited in numerous Articles all

along the Declaration.515

Convention  169,  was  the  first  international  instrument  in  recognizing  indigenous  peoples  as

beneficiaries of collective rights, that aspire at taking control of their own institutions, ways of life

and economic development, and at strengthening their identities, languages and spirituality in the

framework of the States they live in. In order to favor such empowerment, and to grant the rights

contained in it, the Convention establishes the duty of the State to previously consult indigenous

peoples on whatever legislative or administrative measure that affects them, in good faith and with

the aim of reaching an agreement (Article 6),  together with the right  of  indigenous peoples to

establish  the  priorities of their own development, and to exercise control on it, among others

(Article 7).

In the Chilean case, the duty to consult indigenous peoples was reiterated by the Committee on

Human Rights, the Committee on the Rights of the Child and the former Special Rapporteur on the

Rights of Indigenous Peoples Rodolfo Stavenhagen, in his visit to the country in 2003. Chile is

513 Alexandra Tomaselli, “Reformas legales y derechos indìgenas en Chile: ¿Que tal estamos con el conventio OIT
169?”, Op.cit.: 8.

514 Special Rapporteur on Indigenous Peoples, “Principios internacionales aplicables a la consulta...",   Op.cit.  
515 See Article 10 on forced displacement; Article 11 on the preservation of indigenous cultures; Article 29 on the

placing of dangerous materials on indigenous territories; Article 32 on public works that could affect indigenous
territories and Article 28 on the compensation for forced displacement from, or occupation, confiscation and damage
of indigenous lands. Alexandra Tomaselli, Op.cit.: 4.
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obliged to comply with the minimum standard established for consultation in those international

treaties  that  contain  the  duty  to  consult,  and  bind the  State  in  virtue  of  Article  5.2  of  the

Constitution. Such minimum standard is described in detail in both the ILO Convention and the UN

Declaration.  Consultation  on  legislative  and  administrative  measures,  susceptible  of  affecting

indigenous peoples directly, shall be: 

1. performed through appropriate procedures (Article 6.1a of the Convention),or even“their

own  procedures”  (Article  18  of  the  Declaration),  and  in  a  manner  appropriate  to  the

circumstances (Article 6.2 of the Convention);

2. thorough their  representative institutions (Article 6.1a of  the Convention and 19 of  the

Declaration);

3. in good faith (Articles 6.2 of the Convention and 19 of the Declaration);

4. with the aim of reaching an agreement or consent on the proposed measures (Articles 6.2 of

the Convention and 19 of the Declaration).

According to Article 34 of the Convention, the duty to consult has to be interpreted in a flexible

way, taking into consideration  the special conditions of the country in question, its institutions and

the kind of measure that is being consulted. However, as recalled by Anaya, States shall interpret

this  provision  in  good  faith,516 always  complying  with  the  minimum  standard  established  for

consultation procedures in international instruments.517 Further elements for the correct application

of the right to be consulted are contained in specific instruments issued by ILO bodies: in a General

Observation published in 2009, for instance, the Committee of Experts highlighted the importance

of indigenous peoples' involvement in delicate issues such as the regularization of land titles, health,

education,  the exploitation of  natural  resources and other  issues  that  affect  them directly.  The

Committee emphasizes the role of consultation as a means of ensuring equity and social peace,

through  dialogue  and  social  cohesion,  highlighting  its  potential  as  an  instrument  of  conflict

prevention  and  resolution.518 According  to  the  Manual  on  ILO  Convention  169,  consultation

procedures shall take place “whenever any measure which may have a direct effect on indigenous

and tribal peoples is being explored, planned or implemented”, including constitutional reforms, the

adoption of new agrarian laws, decrees concerning land rights or titles, policies related to health and

516 According to Article 31.1 of the Vienna Convention on the Law of Treaties (1969), “A Treaty shall be interpreted in
good faith in accordance with the ordinary meaning to be given to the terms of the treaty in the context and in the
light  of  its  object  and  purpose”.  Available  online  at:
http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf

517 Ibid. Paragraphs No 12-14.
518 Committee of Experts, “General Observation on Convention Nol 169, 79th session, 2008”, published in 2009. ILO,

“Indigenous and Tribal  Peoples'  Rights in Practice. A Guide to ILO Convention 169”: 60. Available online at:
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/publication/wcms_106474.pdf
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education issues, and others affecting indigenous peoples directly.519

With  reference  to  his  visit  to  Chile  in  2009,  the  Special  Rapporteur  on  Indigenous  Peoples

published a report on the international principles applicable to the consultation procedure required

on the constitutional  reform.  Such principles  are  applicable also  to  consultation  procedures  in

general. With reference to the reform, Anaya states that consultation is fundamental for ensuring the

validity and legitimacy of such a  process in the framework of a democratic society, in line with its

international  obligations.  He  also  states  that  non-compliance  with  the  obligation  to  fulfill  the

minimum standard established for consultation makes the State's international responsibility arise,

together  with  making the measures  adopted  after  performing  an  illegal  consultation  procedure

void .520

The source of the minimum standards regarding consultation is the jurisprudence of the ILO bodies

entrusted with normative control and other international mechanisms, such as the Committees for

human  rights  treaties  and  the  Inter-American  Court  of  Human  Rights.  A valid  consultation

procedure shall:

i) have a previous character (occur before the decision is taken);

ii) not be limited to mere information;

iii) be made in good faith, within a procedure that generates trust among the parts;

iv) be adequate and made through indigenous representative institutions;

v) be systematic and transparent;

vi) the scope of consultation shall be the reaching of consent on the proposed measure.521 

A valid consultation procedure shall be conducted prior to the adoption of whatever administrative

or  legislative  measure;  no  later  consultation  is  considered  valid.  Moreover,  the  affected

communities shall be involved as soon as possible into the decision-making process. In the case of a

constitutional reform, adequate information has to be submitted to indigenous peoples in order to

understand the scope and implication of  the reform; such information has to  be supplied in  a

language  familiar  to  indigenous  peoples,  and  shall  be  accompanied  by  the  relevant  materials,

especially international  instruments.522 Meetings  in  which  mere information  is  supplied  do  not

satisfy  the  requirements  of  the  Convention,  nor  necessarily  do  meetings  with  indigenous

519 ILO,  “ILO  Convention on indigenous and  tribal  peoples,  1989  (No 169):  A Manual”:15.  Available  online  at:
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---normes/documents/instructionalmaterial/wcms_088485.pdf

520 Victor Toledo Llancaqueo, “Informe de James Anaya a Chile: normas internacionales que debe cumplir la Consulta
sobre reforma  constitucional”.  Available  online  at: http://www.politicaspublicas.net/panel/re/docs/238-principios-
internacionales-para-la-consulta-a-los-pueblos-indigenas.html

521 James Anaya, “Principios Internacionales aplicables a la consulta...", Op.cit.
522 Ibid.
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representatives.523 To carry out a consultation procedure in good faith means that the goal of such

activity is accomplished: such goal is the establishment of a dialogue between the parts, aimed at

reaching an agreement or consent on the measures in question. In order to reach this objective,

States shall create a climate of mutual trust, giving wide diffusion to, and generating consensus

among  indigenous  peoples  upon  the  value  of  this  kind  of  procedures.  A climate  of  trust  is

particularly important in relations between the State and indigenous peoples, mainly characterized

by mistrust and feelings of marginalization rooted in a violent, colonialist past and even more recent

relations. A climate of violence, mistrust and fighting would not favor the carrying out of successful

and valid consultation procedures. Apart from creating a dialogue and bringing divergent positions

on  normative  issues  closer,  consultation  should  help  improving  indigenous  participation  and

inclusion in the State's institutional structure.524

Consultation has to be carried out through appropriate procedures, and possibly through indigenous

representative institutions (Article 6.1a of the Convention, Article 19 of the UN Declaration). In the

Saramaka case, the Inter-American Court established the duty of the State to take into consideration

indigenous  peoples'  traditional  decision-making  procedures.  With  reference  to  the  expression

“adequate procedures”, the ILO stated that adequacy has to be evaluated with relation to the aim of

consultation  (reaching  an  agreement).  Moreover,  the procedure  used  for  consultation  shall  be

selected with the approval of all the peoples that are being consulted. On this point, the Chilean

State is guilty of not having consulted the affected peoples on the establishment of a (supposedly)

transitional regulation on consultation. The provision in question, Decree 124 of MIDEPLAN, was

subjected  to  a  procedure  of  consultation  in  November  2009,  subsequently  to  its  approval  by

MIDEPLAN at the beginning of September of the same year. According to professor Toledo, such

invalid consultation procedure, organized by Ministry Secretariat of the Presidency (SEGPRES)

was  aimed  at  getting  a  sort  of  validation,  or  legitimation,  for  the  invalid  Decree  regulating

consultation in Chile.525 

With reference to representative institutions, and given the immense diversity that characterizes

indigenous peoples, the Convention does not establish any model: the relevant aspect is that such

institutions  are  the  result  of  a  decision  taken  by  the  same  peoples.  Some  criteria  of

representativeness are established in paragraph 31 of the Report, while paragraph 32 establishes that

a consultation procedure shall  be easily accessible to indigenous peoples,  involving the greater

number of individuals and caring for overcoming eventual  linguistic barriers (in accordance to

523 Case of the Mexican constitutional reform of 2001. See “Principios Internacionales...”, Op cit., paragraph 22.
524 Ibid, paragraphs 23-25.
525 Victor Toledo Llancaqueo, “Chile. Proceso de consulta sobre la consulta. La versiòn gubernamental”. Available

online at: http://www.politicaspublicas.net/panel/consulta/427.html?task=view
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Article 12 of the Convention).526 The adequacy of a consultation procedure also depends on the

temporal dimension: if the time left to indigenous peoples in order to organize the decision-making

procedure  is  not  sufficient,  it  is  impossible  to  create  the  conditions  for  a  valid  consultation

process.527

Moreover,  consultation  shall  be  carried  out  through formalized,  replicable  and  transparent

procedures, that should be decided with the active participation and consent of indigenous peoples.

The consultation procedure should not  be established on a case by case basis,  but  rather  be a

formalized and standardized one, coordinated with indigenous peoples. In order to enable such a

consultation  procedure,  the  gradual  creation  of  bodies  and  mechanisms  devoted  to  the

operationalisation of  consultation is  required,  which is  an obligation derived from Convention

169.528 With reference to the effects of  consultation,  Anaya explains that  it  is  not  the result  of

consultation (the expression of a positive or of a negative position by indigenous peoples), as such,

which  has a  legally  binding character;  rather,  it  is  the  the  aim  of  the consultation  procedure,

contained in Article 6.2 of the Convention, which has a juridical connotation. The legally binding

aim, here, is to reach an agreement or consent on a particular measure: if, after consultation, one

part prevails over the other, the goal of consultation would not have been reached.529

2. DECREE No 124 OF MIDEPLAN REGULATING CONSULTATION IN CHILE

ILO Convention 169, adopted by the ILO on 27 June 1989, was promulgated in Chile through

Supreme Decree No 236 of 2008 by the Ministry of  Foreign Affairs.530 Based on a number of

elements, the Government  of President Michelle Bachelet noted that it was necessary to provide the

State with a mechanism for  the application of the rights of  consultation and participation,  and

rushed, a few weeks before the entry into force of the Convention (15 September 2009) to create an

instrument  for  their  regulation.  The  same  day  of  the  entry  into  force  of  the  Convention,  the

Government  published  Decree  No  124  of  MIDEPLAN,  the regulation  on  consultation  and

participation of  indigenous peoples (Reglamento que regula la consulta  y  participacion de los

pueblos indigenas).531 

526 James Anaya, “Principios Internacionales...”. Op.cit., paragraphs 26-33.
527 Informe sobre Colombia, 1999.
528 James Anaya, Op.cit., paragraphs 34-37.
529 Ibid, paragraphs 38-41.
530 “Chile: Decreto 236 del 2 de Oct. 2008. Promulga Convenio 169 OIT”. Published on the Official Gazette on 14

October 2008. Available online at: http://www.politicaspublicas.net/panel/dereto-236-c169.html
531 "Decreto No 124. Reglamenta el Articulo 34 de la Ley 19.253 al fin de regular la consulta y la participacion de los  

pueblos  indìgenas”.  Chilean  Republic,  Ministry  of  Planning.  4  September  2009.  Available  online  at:
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Among the reasons that lead to the adoption of this regulation, there was the recognition that the

provisions on consultation and participation contained in the Convention (Articles 6.1, 6.2 and 7.1)

would become part of the national legal order just as if they were sources of the national law, since

they enjoy the content and precision required to be applied directly (as established by judgments

Rol 309 of 2000 and 1050 of 2008 of the Constitutional Court, they are self-executing norms).532

Moreover, it was considered that Article 34 of the Indigenous Act (Ley 19.253 of 1993) establishes

that the bodys of the State administration and all territorial organizations shall hear and consider the

opinion of the indigenous organizations recognized by such Act, whenever they deal with issues

that affect indigenous peoples.533 To that moment, Article 34 of the Indigenous Act had not been

regulated yet.534

According to Consideration No 9,  the Special  Rapporteur on the Rights of  Indigenous Peoples

would have noted that, in those cases where mechanisms for the application of the provisions on

consultation and participation were still missing (the Chilean case), transitional measures should be

taken in order to give effect to those provisions.535 The issuing of the regulation on consultation,

moreover,  was  accomplished without  consultation,  a  fact  that  the  same regulation excuses  for

reasons of  urgency(!).536 According to professor  Toledo, the requirements  made explicit  by the

Special Rapporteur are fundamentally different: the regulation has to be previously consulted with

indigenous peoples,  and has to  fulfill  the essential  conditions of  consultation as established in

international law.537 Decree 124 is, supposedly, a provisional, transitional measure. Consideration

No 10 states that a consultation process would be initiated at national level in order to decide the

form to be taken by the process of consultation. However, until the very day, no concrete and valid

measure has been taken in this direction.538 

Obviously, Anaya would never justify the not consulted issuance of a regulation on consultation,

without the concerned being consulted before.539 On the contrary, he had stressed that the regulation

http://www.politicaspublicas.net/docs/2009-09-chile-reglamento-consulta-c169.pdf     
532 Ibid. Consideration No 8.
533 Ibid. Consideration No 12.
534 Ibid. Consideration No 13.
535 This affirmation of the Special Rapporteur is contained in the Interntational principles applicable to consultation

with relation to the constitutional reform on the issue of indigenous rights, although in a different context. 
536 Since Bachelet's government waited until  the last moment before adopting this regulation,  and Convention 169

would  have entered into  force on 15 September  2009, it  needed to act  rapidly in order  to  adopt  the  missing
regulation. Then, it used this excuse to avoid the making of a consultation procedure.

537 “Texto  comentado  del  Decreto  124 del  'Reglamento  de Consulta  y  Participaciòn  de  los  pueblos  indìgenas en
Chile”,by  Victor  Toledo  Llancaqueo,  Centro  de  Politicas  Publicas.  Available  online  at:
http://www.politicaspublicas.net/panel/consulta/392-decreto-124.html

538 See “Chile. Proceso de 'consulta sobre la consulta: la version gubernamental”, Op.cit.
539 Chile: Convenio 169 y un reglamento para cancelar derechos”, opinion by Bartolome' Clavero, Member of the

Permanent Forum on the Rights of Indigenous Peoples. Published by Centro de Politicas Publicas. Available online
at: http://www.politicaspublicas.net/panel/consulta/391.html?task=view
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on consultation and participation should be issued after consulting with indigenous peoples, and

possibly after working on it with help of independent experts. Notwithstanding the fact that the

regulation  was  issued  without  any  of  these  requirements,  Decree  124  declares  that  the  it  is

supported by the Special Rapporteur and by international law principles(!). On their part, the reports

of the Special Rapporteur especially emphasize the need to base relations among the Government

and indigenous peoples on good faith. According to Clavero, the bad faith of the Government in

dealing with indigenous instruments and mechanisms is not isolated to the case of Decree 124: it

seems to be a real policy, made up of multiple attempts of neutralization of the obligations imposed

by the Convention.540

Another irregularity noted by professor Toledo is the fact that  Article 1 of the Decree, stating the

purpose of the regulation, presents the instrument as regulating Article 34 of the Indigenous Act,

instead of ILO Convention 169. According to Toledo, this equals a transgression of Article 27 of the

Vienna Convention on the Law of Treaties, since the State is invoking a national law provision,

containing an  even lower  standard  than that  contained in  the Convention  (which  is  already a

minimum standard).  Article 34, in fact,  contains a duty to “hear” (escuchar) and to “take into

consideration” (considerar) the opinion of indigenous peoples, not to the duty to consult with them,

as established by the Convention.  

Article 1 of  the Decree pretends to equate the duty to “hear” and to “take into consideration”

indigenous peoples' opinion with the duty to consult with those peoples. By doing so, the Decree

contravenes the judgments of the Constitutional Court, in which it had established that the nature of

the duty to consult, contained in the Convention, fundamentally differs from the prescriptions of

Article  34.  Consultations  have  to  fulfill  the  requirements  foreseen  in  international  law  (prior,

developed  in  good  faith  and  tending  to  reach  a  consent  or  agreement).541 As  recalled  by  the

Committee of Experts of the ILO and by the Special Rapporteur, the mere gathering of opinions

does not represent a consultation, already, since for the latter higher standard are required.542

Article 4, on the one hand, pretends to establish that the Decree is applicable just to some bodies of

the State: Municipalities, the Central Bank, the Comptroller General and public enterprises created

by law, for instance, would not be required to comply with the duty to consult with indigenous

peoples. According to professor Clavero, the duty to consult has to be respected by all powers,

540 The attempts of the Govenrments to evade the obligations imposed by the Convention started before its entry into
force (as explained in the previous Chapter), with the attempt to insert an “interpretative clause”, in order to exclude
the validity of the principles contained in the UN Declaration on the Rights of Indigenous Peoples. The more recent
series of attempts of a not consulted constitutional reform, that does not recognize indigenous rights, is another
example of this effort to evade the Convention's binding nature.  Ibid.

541 Ibid. Consideration No 12.
542 “Texto comentado del Decreto 124...”, comments on Article 1 and 2. Op.cit.
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bodys  and corporations  of  the  State.  Article  5,  on  the other  hand,  establishes  that  investment

projects in indigenous territories, depending on the productive sphere in which they are planned,

shall apply the consultation and participation mechanisms foreseen in each sectoral regulation. In

this respect, Clavero argues that consultation shall be applied to all investment projects.543 

On  this  point,  the  Special  Rapporteur  observes,  with  preoccupation,  that  some  States  have

established the validity of the duty to consult with indigenous peoples just in the case of projects

(dams, hydroelectric plants, extraction of subsoil resources and so on) that are being planned on

indigenous territories recognized by national law provisions. In this respect, Anaya recalls that the

duty to  consult  has to  be complied with  whenever  indigenous peoples'  particular  interests  are

affected. On the same issue, a Committee of the ILO has stated that the duty to consult applies

either for those territories of  recognized indigenous property,  than for those territories that  are

occupied, or simply used by indigenous peoples for different purposes, even if not backed by a

property title.544

As a  coronation  of  this  series  of  aberrations  to  indigenous  peoples'  rights,  the  Decree  avoids

defining the beneficiaries of the right to be consulted as “peoples”: in line with the general tendency

to the non-recognition of indigenous peoples in the national legal order, the Decree defines the

“ethnic groups” identified in the Indigenous Act as the correspondent of “indigenous peoples” in

international law.545

Title II of the Decree is dedicated to provisions common to consultation and participation. Article 7

establishes the criteria of affectation, on base of which indigenous peoples will be consulted: such

criteria is that only the inhabitants of indigenous territories and areas of indigenous development

(ADIs) recognized by the Indigenous Act have the right to be consulted. This provision establishes a

narrow  territorial  criterion,  ignoring  that  a  legislative  or  administrative  measure  can  affect

indigenous peoples directly, even if not directly linked to a specific territory. Article 9 establishes

who  the  subjects  of  consultation  are,  and  names  traditional  indigenous  organizations  and

communities, associations and organizations recognized by the Indigenous Act. This provision, as

argued by Clavero, violates indigenous peoples' liberty to define autonomously, and through their

own processes, what kind of representation they want for themselves.

Title III deals with the principles applicable to the Convention. Article 10 establishes that “good

faith” consists in the delivery of complete information, the clarification of doubts, the taking into

account of  observations. A consultation in good faith, however,  is much more than delivery of

543 Ibid, comment on Article 4. Op.cit.
544 "El  deber  estatal  de  consultar  a  los  pueblos  indìgenas",  available  online  at:

http://www.politicaspublicas.net/panel/relator-dpi/docs/378.html
545  “Texto comentado del Decreto 124...”, comment to Article 6. Op.cit.
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information: an agreement shall be reached, as established in Article 6.2 of the Convention, which

has to be respected by the parts. According to the phrasing of the Decree, in fact, State organs may

override the contrary opinion expressed by indigenous peoples on the implementation of a measure.

Article 11 deals with the adequacy of the consultation procedure:  According to ILO bodies,  an

adequate procedure shall give indigenous peoples sufficient time to organize themselves and decide

upon the measure that is being discussed.546 With relation to the purpose of consultation, which is

the  reaching of an agreement, the Decree establishes that nothing impedes the implementation of

the measures proposed by State bodies in the case that an agreement is not reached.547

In the same title, the Decree deals with the procedure of consultation. Article 14 defines legislative

and administrative  measures.  The former  are  defined as  the “central  ideas”  of  the  projects  of

constitutional  reform  and  the  bills  originated  by  whatever  body  of  the  State  administration.

However, Clavero recalls that consultation should interest all phases of the legislative process, and

not just the initial phase. Administrative measure, on the other hand, are all those new projects,

plans and programs elaborated by the bodies of the State administration. However, not just new

projects  shall  be  object  of  consultation,  but  also  old  ones,  which  produce  present  effects  on

indigenous peoples' lives. Article 16 establishes that the appropriateness of consultation should be

decided, case by case, by the responsible body of the State administration. Clearly, it is not possible

to leave the bodys of the State the whole responsibility in deciding if and when a consultation

process is required: Clavero recalls that the opportunity to initiate a consultation procedure can be

evaluated only through a dialogue between indigenous peoples and the State.548

Finally, with respect to the content of consultation, Article 17 establishes that consultation shall

allow the adequate delivery of information to, and the reception of observations from, indigenous

peoples. Here, clearly,  the Decree attempts to consolidate a distorted definition of consultation,

much less compromising for the Government, as a mix of information delivery and recollection of

observations. According to the international standards in vigor, however, such definition is seriously

wrong and insufficient.549 Articles 18 and 19 further regulate the reception, systematization and

weighting of observations. 

In sum, Decree 124 does not aim at regulating consultation according to the international standards

in force, but rather constitutes an attempt to falsify and distort  their content. Consultation does

definitely not consist in the mere delivery of information and the reception of observations. A valid

process of consultation has to meet the essential  requirements established in Article 6.2 of  the

546 James Anaya, “Principios Internacionales...”, Op.cit., paragraph 33.
547 “Texto comentado del Decreto 124...”, Op.cit. 
548 Ibid.
549 James Anaya, “Principios Internacionales...”, Op.cit., paragraphs 21-22.
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Convention, it has to take place prior to the decision, made in good faith and aimed at reaching an

agreement or consent on the measures to be taken.550

3. CONSULTATION EXPERIENCES IN CHILE

The debate on consultation in Chile started with relation to a number of consultation procedures

launched by CONADI in the framework of President Bachelet's indigenous policy  “Re-Conocer.

Pacto Social por la Multiculturalidad” (Recognize. Social Pact for Multiculturalism), launched on

1 April 2008.551 With respect to indigenous peoples' participation in the definition of public policies,

there have been different  proposals of  new mechanism, impulsed since 2008 during Bachelet's

mandate.552 The Special rapporteur remembered that that the creation of such a mechanism shall

enable the full exercise of indigenous rights and, first of all, be object of consultation with the

concerned peoples.553 The first experiment of consultation was made through CONADI with respect

to the mentioned policy “Re-Conocer”, on indigenous participation in Parliament and the creation

of the Indigenous Peoples' Council.554 

The consultation process consisted of two phases: the first one was headed by CONADI, which sent

almost  5000  letters  inviting  indigenous  organizations  and  associations  to  participate  in  the

consultation procedure, explaining how to draft comments and opinions and establishing the terms

for the realization of the process (7 January to 3 March 2009). The second phase consisted in the

organization of participative dialogues on the project, and took place between 12 and 27 March

2009. More than 45 working groups were established all  over the country.  The balance of the

procedure  was  of  more  than  400  written  observations,  while  almost  800  representatives  of

indigenous communities and organizations took part into the working groups. The results of the

consultation procedure were registered in a report,555 which was widely diffused by CONADI,

550 Ibid.
551 Alexandra Tomaselli, Op.cit.: 11. For more information about “Re-Conocer. Pacto Social por la Multiculturalidad”:

thetext of the document is available online at: http://www.azkintuwe.org/reconocer.pdf
552 Among them, there were the proposals of an Indigenous Peoples' Council, of a Ministry on indigenous issues, of a

Subsecretariat of Indigenous Issues (Bulletin 6018-06) and of a project on associations and citizen participation in
public  management  (Bulletin  3562-06).  Bot  Bulletins are  available  at:  http://sil.congreso.cl/pags/index.html
searching by the number of the document.

553 “La situacion de los pueblos indigenas...”, Op.cit., Paragraphs 19 and 23.
554 CONADI,  “Consulta  sobre Participaciòn Politica de los Pueblos Indìgenas en la  Camara de Diputados, en los

Consejos  Regionales  y  la  Creaciòn  del  Consejo  de  Pueblos  Indìgenas”.  Available  online  at:
http://www.conadi.cl/index.php?option=com_content&view=Article&id=163&Itemid=71

555  CONADI, “Informe final del proceso de consulta sobre participacion politica”, Executive Summary by CONADI.
Available online at: http://www.conadi.cl/doc_informe-final/Resumen ejecutivo Consulta Participacion Politica (8-
07-09).pdf
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MIDEPLAN and the Presidency, and sent to each one of the participants.556

According to Alexandra Tomaselli, however, the success of this consultation procedure is doubtful:

the terms of the consultation were too short, and the season in which it was carried out (considering

that an important percentage of indigenous individuals moves away from the communities of origin

in summer, in search of a seasonal job) certainly did not favor the active participation of indigenous

peoples. Alternative ways of spreading information about the consultation procedure should have

been taken, for instance, trough Municipalities, CONADI offices and already existing programs

(such  as  Origenes).557 Moreover,  considering  that  the  majority  of  indigenous  communities  are

scattered and isolated, many letters may not have reached their addressees.558

The  second  experience  of  consultation  was  related  to  the  constitutional  reform.  The  call  to

participate in the procedure was sent to indigenous organizations on 13 April 2009, and the term to

submit comments was fixed on 5 July of the same year. The reception of comments was up to the

CONADI,  Origenes  and PIDI (Programa Promociòn e Informaciòn de los Derechos Indigenas)

offices all over the country. From 24 April on, a series of workshops was organized to discuss the

reform's content. The results of such consultation procedure would have been made public by the

report of a senatorial commission.559 However, such report does not contain any reference to the

consultation procedure, of which there are few traces, among which a video available on the page

dedicated to this experience of consultation on CONADI's website.560 Some critical aspects, very

similar to those mentioned in the first consultation procedure, are to be noted here as well: among

them, the short  term fixed for the supply of  comments;  the scarce participation registered;  the

organization of a very limited number of workshops; the sending of letters.561

Four consultation procedures followed, among which that on the extension of DL 701 on forest

development  commented  above,  and  two  are  still  ongoing.562 Examining  such  consultation

procedures closer, it is possible to note that each consultation experience was different from the

other:  clearly,  a common and established pattern  of consultation is still  missing,  a reality that

suggests  the  lack  of  political  will  to  develop  a  formalized  scheme  to  enable  indigenous

participation.563 As these experiences reveal, consultation is a somewhat uncomfortable issue for the

Chilean government and administration. This is also reflected by the selection of “easy” situations

556 Ibid.
557 For further information on “Programa Origenes” see the following website: http://www.origenes.cl/
558 Alexandra Tomaselli, Op.cit.: 12.
559 CONADI, “Consulta sobre Reconocimiento Constitucional de Pueblos Indìgenas en terreno”. Available online at:

http://www.conadi.cl/index.php?option=com_content&view=Article&id=167&Itemid=71
560 See http://www.conadi.cl/index.php?option=com_content&view=Article&id=167&Itemid=71
561 Alexandra Tomaselli, Op.cit. : 13.
562 CONADI, “Consultas Convenio 169 Sobre Pueblos Indigenas y Tribales en Paìses Independientes”. Available online

at: http://www.conadi.cl/index.php?option=com_content&view=Article&id=252&Itemid=71
563 Alexandra Tomaselli, Op.cit.: 17.
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for the development of consultation procedures,564 in order to show that the Chilean State consults

its indigenous peoples and applies ILO Convention 169.565 However, as numerous cases of not

consulted,  or  not  duly  consulted  measures  reveal,  governments  and  State  administration  have

constantly attempted to avoid the duty to consult on substantial and more delicate issues, like the

construction of hydroelectric plants and other investment projects having a negative environmental

impact.566 

In October 2009, for instance, the Government presented a project for the creation of the Ministry

on Indigenous Issues, complemented with another project for the creation of an Indigenous Peoples

Council.567 The bill on the creation of the Council (Bulletin No 6743)568 establishes that the new

body would be comprised of 43 indigenous representatives, directly elected by all those individuals

inscribed in a special indigenous registry (Registro Especial Indìgena). The bill also establishes the

attributions  of  the  body in  detail.  Among the  most  relevant,  there  are  its  participation  in  the

planning and evaluation of national indigenous policies; the elaboration of an annual report on the

rights of indigenous peoples; the elaboration of plans and programs of indigenous development and

translations into indigenous languages. 

In the Presidential message that announced the bill creating the Indigenous Council,569 President

Bachelet  stated  that  the  project  in  question  was  the  product  of  a  consultation  procedure  with

indigenous organizations and associations at national level. With reference to the text of this bill,

professor  Toledo  noted  the  not  consulted  character  of  the  project,  which  contravened  ILO

Convention  169.  He  argued  that  the  planned  Indigenous  Peoples'  Council  would  be  an  body

dependent  on the State.  The most  worrying aspect  of the Council's  attributions is,  clearly,  the

capacity  to  represent  indigenous  peoples  in  nation-wide  consultation  procedures.  According  to

professor  Toledo,  the creation of one representative body for  all  indigenous peoples inhabiting

Chile, capable of “optimizing” decision-making on indigenous issues, constitutes a violation of ILO

Convention 169 and of the American Convention on Human Rights. In fact, it would imply the

564 Ibid.
565 Apart of the aforementioned consultation procedures on fundamental issues such as the constitutional reform on the

recognition of indigenous peoples' rights and the creation of the  Council of Indigenous Peoples, other procedures
dealt with "light" problems, such as the transfer of some Moai statues from Easter Island to a museum in Paris; the
amendment of Constitution in order to limit Chilean and foreign inmigration into Easter Island; the fake consultation
on  the  extension  of  Decree  No  107  on  forestal  expansion,  and  another  minor  one.  Source:
http://www.conadi.cl/index.php?option=com_content&view=Article&id=252&Itemid=71

566 For example the already mentioned cases of the Decree 701 on forest development and of the constitutional reform
on the recognition of indigenous peoples' rights.

567 "Nueva institucionalidad indìgena",  by Sebastian Donoso. Article  published on La Tercera on 1 October 2009.  
Available online at:      http://www.latercera.com/contenido/895_187970_9.shtml  
568 “Boletìn  No  6743.  Crea  el  Consejo  de  Pueblos  Indìgenas”,  of  28  October  2009.  Available  online  at:

http://sil.congreso.cl/pags/index.html  ,   searching by the number of the document.  
569 “Mensaje de S.E. La Presidenta de la Republica con el que inicia un proyecto de ley que crea el consejo de pueblos

indìgenas”, available online at: http://www.politicaspublicas.net/panel/legis/proyectos-ley/425-proy-6743.html
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depersonalization  of  indigenous  peoples,  before  the State's  administrative  bodys,  the  National

Congress and the judicial power.570

As I will explain later in this Chapter, numerous judgments of the Supreme Court reveal how the

right of indigenous peoples to be consulted is persistently violated through complex and blatant

judicial acrobatics.

3.1 THE DUTY TO CONSULT ON LEGISLATIVE MEASURES

The duty to consult new legislative measures with indigenous peoples is now a new norm, in virtue

of Article 6 of the Convention, that regulates the legislative process in Chile, as well as in all other

States  parties  to  the  Convention.  Consultation  is  a requirement  each  time  that  a  new bill  on

indigenous issues is worked out.

The norm in question binds the Congress, which cannot delegate its duty to consult to other bodies

of  the  State.  The  project  of  constitutional  reform  shall  be  submitted  to  consultation  by  both

Chambers of the Chilean Parliament (Congress and Senate). According to professor Toledo, the

initiatives  of  information  diffusion  organized  by  CONADI  cannot  be  considered  a  valid

consultation procedure.571 Recently, moreover, the Committee on the Elimination on all Forms of

Discrimination, in a Report published in August 2009,572 encouraged the Chilean State to develop a

genuine consultation procedure with its indigenous peoples in accordance both to the Convention

for the Elimination of All  Forms of Discrimination and ILO Convention 169. As noted by the

Committee  mentioned above, and also by the Special Rapporteur on Indigenous People, a climate

favorable to dialogue, inspired by trust among the parts, is still missing in Chile.573 

On the constitutional reform for the recognition of indigenous peoples' rights, it is the Congress that

has the duty to consult the bill of the reform. As established in judgment Rol 309 of 2000 of the

Constitutional Court, the duty to consult contained in Article 6 of the Convention constitutes a self-

executing norm for the Congress. In this respect, however, few initiatives have been taken: only

CONADI has  demonstrated its  will  to  develop a  process  of  consultation  on  the constitutional

570 Victor Toledo Llancaqueo, “Chile. Texto del Proyecto de Ley de un Consejo de Pueblos indìgenas (Bol. 6743)”.
Available online at: http://www.politicaspublicas.net/panel/legis/proyectos-ley/425-proy-6743.html

571 “La obligaciòn del Congreso de consultar a los pueblos indìgenas”, Centro de Politicas Publicas. Available online
at:http://www.politicaspublicas.net/panel/consulta/431-congreso-y-consulta.html 

572 “CEDR.  Informe  de  recomendaciones  a  Chile.  Agosto  2009”,  Committee  for  the  Elimination  of  Racial
Discrimination,  Geneva,  13  August  2009.  Available  online  at:
http://www.politicaspublicas.net/panel/cedr/examenes-chile/380-cedr-recomendaciones-chile.html

573 See “La obligaciòn del Congreso...”, and “Informe sobre la situaciòn de los pueblos indigenas...”, Paragraph No 9.
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reform, still pending on Chile.574 The Special Rapporteur has been closely observing the debate on

the reform, ready to monitor the eventual development of a process of consultation.575 However,

until  the  present  day,  there  has  not  been  any  valid consultation  procedure  on  the  issue  of

constitutional reform ( the results of this consultation were never made public).576

Other legislative measures affecting indigenous peoples, given the lack of a concrete and effective

consultation  mechanism,  have  also  been  a  source  of  difficulties.  Lately,  for  instance,  the

controversial and not consulted approval of the bill of a Law (ex-Bulletin 7201, now Law 20.488 of

3 January 2011)577 on the extension of a preexisting legislative measure on forest development (DL

701 sobre Fomento  Forestal)  has originated an  important  debate on the urgency to  define  an

established framework for consultation. DL 701 was issued in 1974 in order to drive the growth of

forestry, especially in its initial phases, supplying it with public moneys. In virtue of this decree, the

State subsidized a 75% of forestation costs, including the delivery of bonus for the administration

and management of  lands fit  for  forestry.  In  a first  phase,  only medium and large landowners

benefited from the subsidies, while since 1996 the bonus system was redirected in favor of small

landowners in virtue of Law 19.561 of 1998.578 

The validity of such measure was planned to last until January 2011 and, as the term of expiry was

getting closer, around the end of 2010, the Congress decided to renew its validity for two more

years. The decision to extend DL 701 also included some modifications to its latest version (as

modified by Law 19.561 of 1998), the most relevant of which beard on the beneficiaries of the

subsidies. If since 1996 the most benefited category had been the small proprietors, the renewed

version of the decree prioritized medium and large landowners again, as back in the Seventies and

Eighties.579 With the excuse of the urgency to take a decision on the future of DL 701, the Ministry

Secretariat  of  the  Presidency  (SEGPRES)  and  the  National  Forest  Corporation  (CONAF)

574 See  “Consulta  sobre  Reconocimiento  Constitucional  a los  Pueblos  Indigenas”.  Available  at:
http://www.conadi.cl/index.php?option=com_content&view=Article&id=167&Itemid=71

575 Special Raporteur, “La situacion de los pueblos indigenas...”. Paragraph No 17.
576 For  more  information  on  the  last  unconsulted  proposals  of  constitutional  reform,  see  the  following  links:

“Categorico rechazo a actuar de parlamentarios ante inconsulto proyecto de reforma constitucional que atenta a los
derechos  de  los  pueblos  indìgenas”,  14  Januaty  2011,  available  at:  http://www.mapuexpress.net/?
act=news&id=6446  ;   “Polemica y emplazamiento al interior del Partido Socialista de Chile por Proyecto de Reforma
Constitucional INCONSULTO”, 13 January 2011, available at:  http://www.mapuexpress.net/?act=news&id=6435  ;  
"Contubernio  parlamentario:  Mapuches  acusan  a  diputados  de  aprobar  un  "reconocimiento  constitucional  a
espaldas", 10 January 2011, available at:   http://www.mapuexpress.net/?act=news&id=6419  .  

577 “Boletìn 7201. Prorroga la vigencia del Decreto Ley No 701, de 1974, y aumenta los incentivos a la forestacion”,
available  online  at:  http://www.camara.cl/pley/pley_detalle.aspx?prmID=7501&prmBL=7102-01.  Tramitation  of
this  bill  has  been  concluded  on  3  January  2011,  giving  birth  to  Law  20.488,  available  online  at:
http://www.leychile.cl/Navegar?idNorma=1021690&buscar=20.488

578 “Ley  19.561.  Modifica  el  DL  701,  de  1974,  sobre  fomento  forestal”.  Available  online  at:
http://www.leychile.cl/Navegar?idNorma=99208&buscar=19561

579 “Renovaciòn del  decreto  701:  una  reforma  que mira  al  pasado”.  Article  by  Flavia  Liberona,  published  in El
Mostrador on 6 November 2010, and available online at: http://www.elmostrador.cl/opinion/2010/11/06/renovacion-
del-decreto-701-una-reforma-que-mira-al-pasado/
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introduced a radical distortion to the procedure of consultation, as established by ILO Convention

169. Such distortion adds to Decree 124, which already severely limits the scope of consultation in

Chile.580 The “methodology” applied by SEGPRES for consultation excluded indigenous peoples,

communities and organizations abruptly.581

According to the new procedure followed by SEGPRES, the duty to consult indigenous peoples

before adopting legislative or administrative measures, was implemented through consulting the

Counselors of the State-dependent  National Corporation for Indigenous Development (CONADI)

per e-mail (!), with validity of the principle of tacit consent. In this case, the Chamber of Deputies

failed  to  comply with  its  duty  to  consult,  discharging  the  obligation  onto  the Executive,  and

endorsing the unconstitutional (because not  consulted) adoption of Bulletin 7201. The project in

question should have been consulted with indigenous peoples, since it affected them in two ways:

first,  because it furthered the expansion of forestry;  second, because it  incorporated indigenous

communities.582 On this point, the Agriculture commission, which examined the bill of the extension

of the DL, given the binding and self-executing nature of Article 6 of the Convention, expressed its

doubts about the document's constitutionality. The Executive, on its part, eliminated such doubts

presenting a list of steps taken in order to satisfy the essential  requirements of consultation, as

established in the Convention.583

The episode shows that the Chilean Chamber of Deputies did not take its duty to consult legislative

measures  with  indigenous  peoples  sufficiently  serious.  This  duty  should  have  been  already

incorporated into the Law of Congress, and could not have been delegated to another power of the

State. Unfortunately,  it was the Executive that assumed the duty, performing a pseudo-consultation

rather  than  a  valid  procedure.  Reality  shall  reflect  the  fact  that  the  entry  into  force  of  the

Convention, with the entry into force of its self-executing norms, has automatically changed the

Law of the Congress (contained in the Constitution).584 The conduct of the Chamber contrasts with

580 See paragraph 4 of the present Chapter.
581 “Chile: una tergiversaciòn de la instituciòn de la Consulta.Previa”, by Victor Toledo Llancaqueo. Article published

on the website Diplomacia Indìgena and available at: http://www.diplomaciaindigena.org/novedades-de-diplomacia-
indigena/la-relatora-especial-de-las-naciones-unidas-para-el-derecho-a-la-vivienda-adecuada-raquel-rolnik-advirtio-
que-una-regresion-en-los-derechos-a/

582 The most tricky legal problem, that arose at this point, was that numerous indigenous communities had acquired
properties of big landowners in order to benefit from the subsidies to small landowners through the Land Fund
(Fundo de Tierras). Such big landowners would return to benefit from the subsidies of DL 701 in virtue of the latest
modifications (January 2011), while the communities would not get any subsidy anymore, thus resulting directly
affected by the measure. Ibid.

583 “INFORME  DE  LA COMISION  DE  AGRICULTURA,  SILVICULTURA Y DESARROLLO  ACERCA DEL
PROYECTO DE LEY QUE PRORROGA LA VIGENCIA DEL DECRETO LEY No 701, DE 1974, Y AUMENTA
LOS INCENTIVOS A LA FORESTACION”. Chamber of Deputies, 28 September 2010: 10. Available online at:
http://www.camara.cl/pley/pdfpley.aspx?prmID=13559...INFORMEPLEY

584 For this reason, the agreement for the ratification of Convention 169 should have required a qualified quorum.
“Chile. Una tergiversaciòn radical...”, Op.cit.
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the positive conduct, showed in those same days, of the Constitutional Commission of the Senate

(Comisiòn de Constituciòn del Senado) with respect to the constitutional reform. The Commission,

in fact, refused to validate an irregular consultation procedure, retired the urgency for the approval

of  the reform,585 and  heard the proposals  coming from indigenous peoples with  respect  to  the

fulfillment of the Convention's requisites of a regular consultation procedure.586

In the case of the bill on the extension of the DL 701 (Bulletin 7201), SEGPRES and CONAF did

not perform a valid consultation procedure. SEGPRES organized an ad-hoc consultation procedure,

which was defined unilaterally and did not  involve indigenous communities  and organizations,

constituting a false, irregular consultation procedure, limited to the consultation per email of the

Counselors of CONADI, who rejected to participate in such a fake consultation procedure. The

procedure concluded with the redaction of a Final Report on Consultation of indigenous peoples

(!),587 which  was  then  sent  by  SEGPRES to  the  Chamber  of  Deputies,  to  persuade  it  that  a

consultation process in  line with ILO Convention 169 had been made. According to professor

Toledo,  the  case  of  DL 701  is  characteristic:  it  shows  how  the  Chilean  State  failed  all  the

requirements of a valid procedure of consultation, distorting their elements one by one. He recalled

that, if indigenous peoples did not immediately present a query before the ILO supervisory bodies,

there was the risk that the fake procedure of consultation imposed by SEGPRES, which violates

some of the core principles of the Convention (consultation, good faith and indigenous peoples'

consent) would consolidate.588

3.2 THE DUTY TO CONSULT ON ADMINISTRATIVE MEASURES

In  virtue  of  Law 19.300,  a  sort  of  non-binding consultation procedure was already in use for

environmental  projects,  in  the  framework  of  the  system  of  environmental  impact  evaluation

585 “Senadora DC: Retiro  de urgencia  al  reconocimiento  de pueblos indìgenas servira'  para legislar  bien”.  Article
published  on  26  October  2010.  Available  online  at:
http://www.cooperativa.cl/prontus_nots/site/artic/20101026/pags/20101026084707.html

586 “Chile. Una tergiversaciòn radical...”, Op.cit.
587 “INFORME FINAL DE LA CONSULTA INDIGENA SOBREPRORROGA DE VIGENCIADEL DECRETO LEY

701 DE 1974, QUE INCLUYE NUEVOS BENEFICIOS PARA PREDIOS ADQUIRIDOS POR CONADI, QUE
SE ENCUENTREN EN SITUACION DE INCUMPLIMIENTO CON LA OBLIGACION DE REFORESTAR,
DERIVADA DE  LA EXPLOTACION  DE  LOS  BOSQUES  CON  ANTERIORIDAD  AL TRANSPASO  DEL
PROPRIETARIO INDIGENA FINAL”. Corporacion Nacional Forestal (CONAF), 28 September 2010, Santiago de
Chile.  Available  online  at:
http://www.politicaspublicas.net/panel/attachments/Article/694/2010_09_28_conaf_segpres_informe_final_consulta
_proy_dl701.pdf

588 “Incumplimiento  del  deber  de  consulta  previa.  Proyecto  de  Prorroga  de  DL 701”.  Report  by  Victor  Toledo
Llancaqueo,  published  on  28  October  2010.  Available online  at:
http://www.politicaspublicas.net/panel/consulta/694-c169-chileanway.html
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(Sistema de Evaluaciòn de Impacto Ambiental, SEIA) before the entry into force of ILO Convention

169.589 As explained in the previous chapter, a project that requires the SEIA has to undergo either a

Declaration or a Study of environmental impact. According to Jorge Aranda, lawyer and researcher

at the Center of Environmental Law of the Universidad de Chile, it is possible to affirm that ILO

Convention 169, on the one hand, reaffirms such citizen participation mechanism and, on the other,

it extends it to all projects that, in one way or another, affect indigenous territories and communities

instead of  reserving it just to those that, according to the SEIA, need a Study of environmental

evaluation according to Article 10 of the SEIA regulation.590

As explained by the lawyer, the consultation procedure prescribed in Article 6.2 of the Convention

shall  be  made  “in  good  faith  and  in  a  way appropriate  to  the  circumstances”.  If  the  citizen

participation procedure provided by the SEIA does not meet these conditions, or does not satisfy the

requirements contained in Article 15 of the Convention,591 it is not applicable in substitution of a

consultation process in the terms of the Convention. In this case, the procedure is illegal, and may

be  challenged  by  means  of  a  Recourse  of  Protection. The  author  defines  such  consultation

procedure as an ADR (Alternative Dispute Resolution) in that, according to the definition of Article

6.2, its aim is reaching an agreement or consent. In other words, consultation has as a result an

administrative act (the agreement), which has to be respected. In the case that it is not possible to

reach an agreement, there should be a judicial solution of the case.592

Consultation as prescribed by the Convention is, clearly, different from the citizen participation

procedure foreseen by the SEIA. The former is binding since the entry into force of the Convention,

while the latter is not binding. The self-executing character of this norm has been confirmed by the

Constitutional Court in two judgments, Rol 309 of 2000 and Rol 1050 of 2008. Different cases

judged by the Courts of Appeal of Southern Chile have welcomed this decision, judging in favor of

indigenous  people,  when  their  right  to  be  consulted has  been  challenged  by  the  COREMAs

supporting entrepreneurial interests.593

589 Article 11(b) of Law 19.300 states that a project has to be submitted to a Study of environmental impact (Estudio de
Impacto Ambiental, EIA), when it affects indigenous communities, among other cases.

590 Jorge Aranda Ortega, “¿Es viable el procedimiento de consulta del Convenio 169 OIT en Chile?”, 8 October 2009.
Blog  of  the  Center  for  Environmental  Law  of  the  Universidad  de  Chile.  Available  online  at:
http://bloglegal.bcn.cl/content/view/628260/Es-viable-el-procedimiento-de-consulta-del-Convenio-169-OIT-en-
Chile.html

591 Article 15 of the Convention states that the right of indigenous peoples to participate in the use, management and
conservation of these resources shall be specially safeguarded.

592 Jorge Aranda Ortega, Op.cit.
593 As noted in Chapter IV, the cases in which the Courts of Appeal judged in conformity to the statement on the self-

executing character of the dispositions on indigenous peoples' consultation and participation were the following:
“Caso Lof Palguin con COREMA de la Araucanìa”,  “Caso comunidad Pepiukelen con Salmonera Los Fiordos
S.A.”,  “Caso  comunidad  Puquiñe  con  Municipalidad  de Lanco”.  In  the  case  “Mini-central  hydroelectrica
Cayucupil”,  however, the Court of Concepciòn violated the Convention not  judging in accordance to the  self-
executing nature of the provisions on consultation.
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Different interpretations have been given to the application of consultation to Declarations (DIAs)

and  Studies  of  environmental  impact  (EIAs).  An  adequately  precise  policy,  that  ensures  the

balanced satisfaction of both entrepreneurial  and indigenous interests, still  lacks in this field.594

After the entry into force of the Convention,  Law 19.300 on environmental  general  bases was

modified by Law 20.417,595 whose Article 4 introduced the State obligation to adequately preserve,

develop and strengthen indigenous peoples' identity, languages, institutions and social and cultural

traditions, in conformity to national law and international treaties ratified by Chile.596 The reform of

the environmental institutionalism has enlarged the range of subjects to be treated in consultation

procedures, increased the number of projects that have to be submitted to citizen participation and

extended  the  latter  to  Declarations  of  environmental  impact,  at  the  same  time  increasing  its

relevance as an instrument of environmental impact evaluation.597

At this point, it is necessary to check if such advances take into consideration the particular relation

indigenous peoples have with the territory and the natural resources existing in it. It does not seem

so, since the reform does not consecrate any norm that makes specific and differentiated reference

to  indigenous  peoples'  participation.  According  to  the  international  principles  applicable  to

consultation, recalled by James Anaya, there shall be a differentiated duty to consult, since current

environmental citizen participation procedures do not satisfy indigenous peoples' particular needs.

Moreover, an administrative measure may affect indigenous peoples in a way that is not perceived

by  the  rest  of  society.  A  differentiated  consultation  procedure  is  required,  that  takes  into

consideration indigenous habits and traditions,  including traditional  decision-making procedures

and linguistic diversity. Such a procedure complies with the minimum requisites of consultation, as

established in Article 6 of the Convention.598

Andreina Gutierrez also remarks that it seems necessary to implement legal reforms that enable a

larger participation of indigenous peoples into national political life. There is the need to establish a

consultation procedure not limited by the characteristics required for accession to the SEIA. The

Convention, in fact, does not prescribe the existence of any requisite in order to consult a measure

594 Alejandra Precht,  Sebastian Aylwin,  “Convenio 169 OIT: El  proceso de consulta  y los proyectos sometidos al
SEIA.”,  Environmental  Law  Centre  of  the  Universidad de  Chile,  19  October  2010.  Available  online  at:
http://cdauch.blogspot.com/2010/10/convenio-169-oit-el-proceso-de-consulta.html

595 “Ley 20.417. Crea el servicio el ministerio, el servicio de evaluaciòn ambiental y la superintendencia del medio
ambiente”,  SEGPRES,  26  January  2010.  Available  online  at:  http://www.leychile.cl/Navegar?
idNorma=1010459&buscar=20417

596 Andreina Gutierrez, “Convenio 169 OIT: Desafìos en la nueva Institucionalidad Ambiental”, Environmental Law
Centre  of  the  Universidad  de  Chile,  2  January  2011. Available  online  at:
http://cdauch.blogspot.com/search/label/Convenio 169 OIT

597 Loreto Quiroz, “Refleja la legislacion ambiental reformada los derechos consagrados en el Convenio 169 de la
OIT?”.  Centre  for  Environmental  Law  of  the  Universidad  de  Chile,  3  May  2010.  Available  online  at:
http://cdauch.blogspot.com/search/label/Convenio 169 OIT

598 Ibid.
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with indigenous peoples. In sum, it would seem that the current framework does not satisfy the

standards contained in Article 6, nor in Article 15 of the Convention, which prescribes the duty to

grant special protection to natural resources present on indigenous territories.599

The  “Palguin”  case,  as  already  mentioned,  dealt  with  the  appeal  against  the  adoption  of  a

Resolution of environmental qualification (RCA) of a Declaration of environmental impact (DIA)

on the project  of  a fishing company. This case highlights  another problem with respect  to the

consultation  of  administrative  measures.  As  Alejandra  Precht  recalls,  the  Chilean  government

followed  the  tendency  to  exclude  administrative  measures,  such  as  RCAs,  from  consultation

procedures;  such  decision  would  be  clearly  reflected  in  the  issuing  of  Decree  124/2009  of

MIDEPLAN, which defines “administrative measures” as “the new policies, plans and programs”.

However, the Court of Appeal of Temuco, in the Palguin case, reasoned in accordance with the

Constitutional Court's recognition of the  self-executing nature of the norms on consultation and

participation, and established that RCAs are measures that affect indigenous peoples, and thus need

to  be  consulted  with  them.  The  Court  also  established  a  wider  concept  of  “administrative

measures”, redefining them as those “proceeding from the administration”. This decision of the

Court of Temuco constitutes and important precedent for  DIAs and EIAs.600 As I will explain in

paragraph 5.5 of the present Chapter, however, the Supreme Court did not confirm the judgment of

the Court of Appeal of Temuco.

At the moment, there is still great uncertainty about the standards an enterprise presenting an RCA

shall satisfy, and about the duty to consult in general. Clearing up the concept of “administrative

measure” is the first step in brightening the scope of Article 6 of the Convention. A second step

should  be to  make  sectoral  regulations  (such  as  the EIA,  which  prescribes  a  form of  citizen

participation in environmental legislation) compatible with Convention 169.601

4. SHADOWS AND LIGHTS IN THE APPLICATION OF ILO PROVISIONS ON 

CONSULTATION BY THE SUPREME COURT 

The lights that have begun to shine with the successful application of ILO Convention 169 by the

regional Courts of Appeal of Southern Chile have been partially darkened by some controversial

judgments of the Supreme Court. Such judgments have revealed that the Chilean legal order is
599 Andreina Gutierrez, Op.cit.
600 Alejandra Precht, “CHILE. Mùltiples interpretaciones del Convenio 169: caso de la Consulta”. Article published on

17  May  2010.  Available  online  at:  http://prensa.politicaspublicas.net/index.php/convenio169/2010/05/chile-
multiples-interpretaciones-del-convenio-169-caso-de-la-consulta-por-alejandra-precht

601 Ibid.
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victim of a sort of almost pathological “jurisprudential schizophrenia”.602 In this paragraph, I will

analyze the judgments issued by the Supreme Court on the issue of consultation, highlighting this

tendency.

The “Palguin” case

The judgment of the Court of Appeal of Temuco in the “Palguin” case was taken to the Supreme

Court  by  the  COREMA of  Araucanìa.  The  commission  called  upon  the  Indigenous  Act  and

Regulation No 124 on the consultation and participation of indigenous peoples of the Ministry of

Planning and Cooperation (MIDEPLAN).603 Notwithstanding the favorable reasoning of the Court

of Appeal of Temuco, the Supreme Court ignored the Convention. In order to support the company,

the Court applies the norms of the Chilean internal legal order, as if the Convention would not

provide anything new to it. According to professor Clavero, this kind of conduct is as serious as if

the Constitutional Court would ignore the Constitution. This conduct is even more serious, since the

treaty  in  question  is  a  human  rights  treaty,  and  since the  duty  to  consult  indigenous  peoples

constitutes a guarantee of these peoples' rights.604

The Supreme Court  mentioned the Convention,  but  did exactly the opposite than the Court  of

Appeal of Temuco: instead of upholding the legitimate judgment of that Court, it stated that the duty

to consult indigenous peoples existed only when one of the negative environmental effects listed in

Article 11 of the Law on environmental general bases appeared, and which obliged the proposer of

a project to submit it to an EIA rather than to a DIA. 605 The Court stated that this was not the case,

since it  was not possible to demonstrate that the indigenous communities were affected by the

project in question. Having said this, the Court also established that the duty to consult did not

subsist.606 The Supreme Court's judgment of 17 May 2010607 thus overrides the Constitution, with its

Article  5(2)  establishing  that  international  treaties  containing  fundamental  rights,  such  as  ILO

Convention 169, constitute a limitation to State sovereignty. It constitutes a real judicial involution,

in the context of the young government of the multi-millionaire Sebastian Pîñera, which aims at

encouraging  the  exploitation  of  natural  resources  on  indigenous  territories  with  or  without

602 Alexandra Tomaselli, Op.cit.: 29.
603 In doing this, the recurrent infringed Article 27 of the Vienna Convention. 
604 Bartolome' Clavero, “Chile: Reconocimiento Judicial...”, Op.cit.
605 See note No 80 of Chapter IV.
606 According to the first version of the SEIA regulation, before the reform introduced by law 20.417 of 26 January

2010,, consultation was obligatory only in the case of an EIA. See Note No 41.
607 “CORTE SUPREMA. Caso Lof Palguin con COREMA de la Araucanìa”, Rol. No 1525-2010, Santiago, 17 May

2010. Available online at: http://www.politicaspublicas.net/panel/jp/456-sentencia-palguin.html
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consultation.608

While the SC considered that there was no degree of direct negative impact on indigenous peoples

in  this  case,609 the UN Special  Rapporteur  on  Indigenous  Peoples,  James Anaya,  recalled  that

previous consultation is necessary before any decision of the State, that could affect indigenous

peoples in manners not perceived by other individuals integrating the same society, is taken.610 This

definition  of  “direct  negative  impact”  includes  the projects  of  investment  that  could  affect

indigenous territories, areas or resources, which are left out of the definition contained in Article 5

of Decree No 124 of MIDEPLAN,611 referred to by the SC in the judgment on the Lof Palguin. The

jurisprudence of the Inter-American Court (in the Saramaka vs. Surinam case of 2007)  and of the

Committee  of  Experts  on  the  Application  of  Conventions  and  Recommendations  (CEACR,

2009/98a) also support this view: the latter stated that previous consultation should integrate the

wider participation process established by Article 7 of the Convention.612

This judgment contributes to keeping the obligation of previous consultation, contained in Article 6

of the Convention, a confused concept.613 Such confusion influences relations among companies

and indigenous  peoples,  the  former  remaining insecure  of  the  legal  framework  in  force  when

dealing with investment projects. As noted by the Special Rapporteur on Indigenous Peoples, “a

lack of an adequate implementation of the duty of States to consult with indigenous peoples in

decisions affecting them, and a need on part of Governments and other stakeholders for orientation

about the measures necessary for compliance with this duty” are among the most common problems

related to consultation. Moreover, “a lack of adequate consultation leads to conflicting situations,

with  indigenous  expressions  of  anger  and  mistrust  which,  in  some  cases,  have  spiraled  into

violence.”614 According to Jorge Contesse, "The more stubborn the authorities' refusal to engage in

dialogue, the more radical the indigenous demands will  become. The more participation by and

consultation with indigenous people increases, the more social conflicts will decrease. That is what

608 Bartolome' Clavero, “Chile: Supino desconocimiento...”. Op.cit.
609  “CORTE SUPREMA. Caso Lof Palguin...”, Op.cit. Consideration No 13.
610 “Report  of  the  Special  Rapporteur  on the  situation  of  human rights  and  fundamental  freedoms of  indigenous

people”, James Anaya, 15 July 2009. See Part II: “A core issue: the duty to consult”: paragraph 43. Available online
at: http://unsr.jamesanaya.org/PDFs/Annual2009.pdf

611 This  Article  establishes  that  investment  projects  planned  on  indigenous  territories,  or  on  areas  of  indigenous
development (esablished according to the Indigenous Act), will be subjected to the respective sectorial regulations.
For adeeper analysis of Decree No 124 of MIDEPLAN, see the integral text of the document. Available online at:
http://www.mideplan.cl/btca/txtcompleto/mideplan_leg/dto_124_reglam.art.34_ley19.253_partic.p.indigenas.pdf

612 “Report  of  the  98th Session  of  the  International  Labour  Conference”:  737.  Available  online  at:
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_103488.pdf

613 Making reference to Decree No 124 of MIDEPLAN, which exclures investment projects from the definition of the
initiatives capable of producing "direct negative effects" on indigenous territories, instead of directly applying the
Convention, the judgment establishes a precedent of distorted application of the duty to consult with indigenous
peoples.

614 “Report of the Special Rapporteur...”, Op.cit., paragraph 36.
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the government should understand and act on."615 At the same time, reverting the tendency initiated

by  the  Court  of  Appeal  of  Temuco,  the  SC's  judgment delays  the  change  towards  a  society

respectful of diversity.616

The case of the  Pepiukelen community against the salmon breeding company “Los Fiordos”

On 15 September, the SC confirmed the judgment of the Court of Appeal of Puerto Montt in favor

of  the  Mapuche  Huilliche community  Pepiukelen,  whose  right  to  live  in  an  uncontaminated

environment would be violated by the salmon breeding factory.617 On the one hand, this judgment

was a great success for the community of Pargua; on the other hand, however, the  lonko of the

community denounces the serious manipulation of which their Recourse was object. The Court of

Appeal  of  Puerto  Montt  had  recognized  both  the  duty to  consult  with  indigenous  peoples

(Consideration  No  9)  and  their  right  to  territory  (Consideration  No  10),  being  an  important

achievement  for  the  indigenous  part.618 The  Supreme  Court,  however,  started  its  judgment

eliminating considerations No 9 and 10, thus ignoring the rights recognized to indigenous peoples

in Puerto Montt, namely the fundamental rights to consultation and territory. 

Another irregularity arose out of Consideration No 7, common to both judgments: both the Court of

Appeal and the Supreme Court ignore the duty of previous consultation foreseen in Article 6(1) of

the  Convention.  In  other  words,  in  the  words  of  the lonko of  the  Pepiukelen community,  the

judgment shows the Supreme Court's inclination towards the interests of big entrepreneurs, and its

failure to defend the rule of law. One more time, Chile does not comply with international law,

failing to recognize the rights recognized in ILO Convention 169 to indigenous peoples inhabiting

its territory, as if the instrument would not be in vigor in the country.619

The CELCO case

The most renowned case after the “Palguin” case is the refusal of a Recourse of Protection by the

Supreme Court in the case of the CELCO pipeline, planned by the company “Celulosa Arauco y

615 “Chile. Flood of Indigenous Demands. A challenge for Government”, by Daniela Estrada. Article published on IPS
(Inter Press Service. Journalism and Communication for Global Change),  11 January 2011. Available online at:
http://ipsnews.net/news.asp?idnews=54089

616  Matìas Meza Lopehandìa Glaesser, Op.cit.: 7-8.
617 “Pargua: Corte Suprema falla a favor de comunidad mapuche huilliche por contaminaciòn de salmonera”. Article

published  on  the  website  of  Radio  Bio-Bio  on  24  September  2010.  Available  online  at:
http://www.radiobiobio.cl/2010/09/24/pargua-corte-suprema-falla-a-favor-de-comunidad-mapuche-huilliche-por-
contaminacion-de-salmonera/

618 “Denuncia fallo de la Corte Suprema en caso de comunidad PEPIUKELEN con pesquera Los Fiordos en Pargua
Region de Los Lagos”, 25 September 2010. Available online at: http://www.mapuexpress.net/?act=news&id=6041

619  Ibid.
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Constituciòn S.A.” in Mehuin, to discharge treated effluents proceeding from the cellulose plant of

Valdivia  into  the  sea.  In  its  judgment  of  14  October  2010,  the  SC dismantled  the  reasoning

developed  by  the  regional  Courts  of  Appeal  in  former  cases  about  the  duty  to  consult  with

indigenous peoples. The Supreme Court confirms the judgment of the Court of Appeal of Valdivia,

and  approves  the  construction  of  the  CELCO pipeline on  Mapuche Lafkenche territory.620 In

consideration No 7, for instance, the Court states that the duty to consult indigenous peoples, when

dealing with the proceedings of environmental impact evaluation established in Law 19.300 on

environmental  general  bases,  is  already  contained  in  the  proceedings  of  citizen  participation

foreseen in Articles 26 and 31 of that law.621 

The Court further established that citizen participation in the proceeding of environmental impact

evaluation of the project in question, dealing with the construction of the pipeline, met the requisites

established in Article 6.2 of the Convention, that is: i) in good faith ii) in a way appropriate to the

circumstances iii)  with the aim to reach an agreement or consent.622 Furthermore, the Supreme

Court reported that six workshops had been organized in the communities of the surrounding area in

order to diffuse environmental information on the impact of the pipeline.623 The Court then specified

that it  is Article 26 of the Law on environmental general bases, on citizen participation in the

environmental impact evaluation system, which provides the mechanism through which the duty to

consult with indigenous peoples, as established in the Convention, is carried out.624 

This statement is clearly in conflict with the already commented judgment of the CT (Rol 309 of

2000), which established that citizen participation, as foreseen by the Law on environmental general

bases, differs in a fundamental way from consultation and participation, as foreseen by Articles 6(1)

and 7 of ILO Convention 169. The judgment was adopted with the dissenting vote of Mr. Brito,

who called for the repetition of the environmental impact evaluation procedure. The CELCO case

constitutes the second occasion in which the Supreme Court, as underlined by the Annual Human

Rights Report of the private Chilean university Diego Portales, demonstrates serious shortcomings

in the treatment of indigenous issues.625 

620 “Urgente: Corte Suprema da Luz Verde a ducto de CELCO y desconoce deber de consulta que impone el Convenio
169”, 15 October 2010, available online at: http://www.mapuexpress.net/?act=news&id=6146

621 “Corte  Suprema.  Rechaza  Recurso  Proteccion  contra  Ducto  CELCO.  14.10.2010”,  available  online  at:
http://www.politicaspublicas.net/panel/jp/688-corte-suprema-caso-celco.html

622  Ibid. Consideration No 9.
623  Ibid. Consideration No 10.
624  Ibid. Consideration No 11.
625 “Informe de derechos humanos 2010 cuestiona rol de la Corte Suprema en casos indìgenas”, 27 November 2010,

available online at: http://radio.uchile.cl/noticias/92067/
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Case of the Puquiñe community against the Municipality of  Lanco626

The most recent case is the confirmation, by the Supreme Court, of the judgment issued by the

Court of Valdivia on 4 August 2010 in the case of the community Puquiñe of Lake Lanco. Although

eliminating considerations No 4 and 6, the SC makes its taking into consideration of the standards

contained in the Convention explicit.627 The Supreme Court recalls the duty to comply with the

obligation to consult, in accordance to the Law of general environmental bases and ILO Convention

169.  The  judgment  obliges  the  initiators  of  the  project  to  repeat  the  environmental  impact

evaluation procedure, requiring an EIA (Study of environmental impact) instead of a DIA (simple

declaration of environmental impact).628 

5. CONCLUSIONS

After analyzing the international standards applicable to the duty to consult indigenous peoples, it is

easy to note the contrasts with the “Chilean way” to apply such a fundamental principle of the

Convention. The experiences of consultation developed until the present day do not comply with

the minimum standards established by international instruments: they are neither done in good faith,

nor with the goal  of  reaching an agreement on a controversial  measure that affects indigenous

peoples. Decree 124 on the regulation of consultation, apart from having been established without

indigenous peoples' consent, does also contravene Convention 169 in the majority of its provisions,

constituting a strategy to distort the duty to consult, rather than giving it an accurate application.

Significant obstacles have been encountered by indigenous peoples in enjoying their right to be

consulted  both  on  legislative  and  administrative  measures,  and  two  of  four  judgments  on

consultation issued by the Supreme Court have been deeply disappointing, while one was only half

successful. 

In essence, Chile seems to have met the requirements of international human rights instruments on

the  issue  of  consultation  only  partially  and  superficially.  However,  the   most  delicate  and

uncomfortable decisions are left to the powerful voice of the Supreme Court, which has incurred in

blatant violations of the Convention's principles through judicial  acrobatics of  a different  kind,

apparently without fearing the consequences of the State's international responsibility. Even if ILO

626 See page 106 of the present work.
627  “Corte Suprema. Sentencia Caso Comunidad Puquiñe. Acoge recurso contra COREMA”. Santiago, 4 January 2011.

Available online at: http://www.politicaspublicas.net/panel/jp/717-2011-csuprema-rol-6062-2010.html
628  “Corte Suprema acogiò recurso de protecciòn a favor de comunidad indìgena de Valdivia”, Article published on La

Tercera on 5 January 2011. Available online at:  http://latercera.com/noticia/nacional/2011/01/680-335861-9-corte-
suprema-acogio-recurso-de-proteccion-a-favor-de-comunidad-indigena-de.shtml
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Convention 169 is in force, the efforts made in order to make its provisions effective have not  been

sufficient. 
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CHAPTER VII
THE CURRENT SITUATION

Mapuche communities inhabiting Southern Chile have been seriously affected by the expansion of

logging companies into their territory. Moreover, numerous private enterprises, supported by the

State, started mining projects, constructed hydroelectric plants, installed salmon fisheries in lakes

and  coasts,  placed  dumps  and  waste  water  treatment  plants  in  proximity  of  indigenous

settlements.629 In this Chapter, I will first approach the issue of the expansion of forestry in Southern

Chile,  and then go  on  with  the  current  pressure  for the  building  of  new hydroelectric  plants,

considered necessary in order to supply the expanding mining sector, and so foster the country's

overall  economic  development.  Secondly,  I  will  explain  the  process  of  criminalization  of  the

“Mapuche  conflict”,  operated  through  the  printed  and  audiovisual  media,  and  approach  the

judicialization of the acts committed by the members of the Mapuche movement in the framework

of the struggle for lands recovery. In third place, I will analyze some traits of the indigenous policy

of Sebastiàn Piñera's government, and finally, I will make an attempt of summarizing the challenges

of the first country report on Convention 169, submitted to the ILO on 1 September 2010.

1. THE EXPANSION OF FORESTRY AND MINING

Private forest plantations, oriented at the  production of wood and paper, are probably the activity

that  has  had the most   dramatic  effect  on Mapuche communities.  Forest  plantations currently

occupy more than 2 million hectares in the central-Southern part of the country; the great majority

of these plantations where started on  Mapuche ancestral territories, acquired by private enterprises

and reforested with exotic species that grow fast, almost exclusively pine and eucalyptus,630 and

nowadays disputed by indigenous communities.631

The  globalization  of  the  Chilean  forestry  sector  has  exacerbated  conflicts  between  Mapuche

629 There are currently 28 dumps in Araucanìa – IX Region – and 17 wastewater treatment plants, all  of them on
Mapuche lands. Nancy Yañez Fuenzalida, “Criminalizaciòn de la Protesta Social de los Pueblos Indìgenas en Chile”:
3. 

630 Plantation of such species has determined the disappearance of native species, such as raulì, boldo and peumo trees,
especially appreciated for their valuable wood. During the time of coal production (1870-1920), these native woods
were destroyed to supply the mining sector with adequate energy, for wood exportation and the construction of
furniture and boats. The plantation of exotic species has determined the shortage of water resources (to obtain one
kilo of euchalyptus wood, 350 liters of water are needed), the migration of birds and the extinction of wildlife. See
Juan Carlos Ibacache, “Forestal Arauco: un “paraiso empresarial”, un basurero para su gente.”, available online at:
http://www.mapuexpress.net/?act=news&id=6546

631 Nancy Yañez Fuenzalida, Op.cit.: 3-4.
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communities and logging companies, in particular because of the negative environmental impact of

the exotic species monocultures.632 Forestry is, nowadays, among the five most important activities

in the Chilean economic system. It has reached the current level of development in the last 30 years

alone, and is expected to continue its growth in future.633 Wood exports amounted to 2.500 million

US$ in 2003, were thought to reach approximately 6.000  in 2010 and 10.000 million US$ in

2015.634 The concentration of capital that such a sector presents (only two enterprises - Arauco635

and CMPC636 – concentrated more than 70% of the sector's exports in 2009) is representative of

Chile's  economic model, characterized by the concentration of enormous power in a few hands.637

The government's compromise with forestry development begun in 1974, short after the military

junta had started to govern, with the issuing of Decree 701 of the Ministry of Agriculture.638 This

Decree established a bonus system that benefited mainly large landowners, covering 75% of costs

of lands suitable for forestry, in order to recover and prepare them for logging exploitation. This

bonus system enabled the development and consolidation of the Chilean forestry model, with its

high  concentration  of  capital,  transforming  the  country  into  one  of  the  most  important  wood

exporters.639 Indeed, the Decree strategically benefited the major national economic groups (Matte

and Angelini),640 aiming at creating a State-subsidized oligopoly in the forest industry.641 

Forestal expansion was promoted through further modifications of DL 701, that aimed at involving

Mapuche communities and entire sectors of the peasantry into the reforestation effort, as part of a

public policy devoted to favor the forestry sector's interests.642 In 1998, Law 19.59 modified DL

701, subsidizing small landowners and peasants that contributed to the recovery and reforestation of

632 Alfredo  Seguel,  “El  Modelo  Forestal  Chileno  y  el  Pueblo  Mapuche”.  Available  online  at:
http://www.ecoportal.net/Temas_Especiales/Pueblos_Indigenas/El_Modelo_Forestal_Chileno_y_el_Pueblo_Mapuc
he

633 Flavia Liberona, “Renovaciòn del decreto 701: una reforma que mira al pasado”. Article published in El Mostrador
on  6  November  2010,  and  available  online  at:  http://www.elmostrador.cl/opinion/2010/11/06/renovacion-del-
decreto-701-una-reforma-que-mira-al-pasado/

634 Ibid.
635 “Empresas Arauco” is property of the Angelini  family, which owns 5 logging companies and one investigation

centre (Bioforest), amounting to more than 900.000 hectares. This family also holds investments in the sectors of
cellulose, paper, construction in Chile and abroad (mainly Argentina and Uruguay). Ibid.

636 “Empresas CMPC” is property of the Matte family, which owns Forestal Minico and more than 600.000 hectares
between the VIII and IX Regions. It also holds investments in the forestal sector in other countries, and in the area
of cellulose, paper and remanufacturing. Ibid.

637 Flavia Liberona,   Op.cit.  
638 Decree  No  701  was  merged  with  Law  2565  of  3  April  1979  of  the  Ministry  of  Agriculture.  See:

http://www.bcn.cl/leyes_temas/leyes_por_tema.2007-07-11.1998915649/archivos_temas.2007-07-11.4161913909
639 Ibid.  
640 Angelini and Matte are the two main economic groups controlling the forestal sector. For the amount of economic

power and inversions they have in other branches, it may be affirmed that such groups are “Chile's owners”. Alfredo
Seguel, “ El Poder Factico de las Empresas Forestales en Chile. ¿A quien se enfrenta el Pueblo Mapuche?”. Centro
de Documentaciòn Mapuche. Available online at: http://www.mapuche.info/fakta/reportaje030129.html

641 “Decreto Ley 701 y Politica de Estado: La Violenta Ofensiva Forestal en Chile”, 22 November 2010. Available
online at: http://www.mapuexpress.net/?act=news&id=6257

642 “Decreto Ley 701...”, Op.cit.
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degraded areas. On 27 October 2010, DL 7201 on the extension for two years of Decree 701, that

was going to expire on 31 December 2010, was approved.643 The issuing of this Decree coincided

with the exhaustion of the possibility to acquire large land properties in Southern Chile. DL 7201,

apart of prolonging the validity of DL 701, changes it introducing subsidies to medium and large

landowners,  instead  of  peasants,  with  the  bonus  of  75  and  50%  of  reforestation  costs,

respectively.644 This measure was presented as a successful way to take  numerous indigenous and

peasant communities out of poverty through forest activity.645

However, Decree 7201 for the extension of DL 701 is part of an economic strategy. The Decree's

extension  benefits  the  big  logging  companies,  because  it  enables  the  covert  annexation  of

indigenous and peasants communities' properties. Indeed, logging companies are the main acquirer

of these communities' wood production. This strategy consists of the planting of exotic species on

small  and medium properties:  communities and individuals have to lend their  lands, while the

logging company provides for planting the exotic trees (pine and eucalyptus), preserving its right to

benefit from the harvest 15 or 20 years later.646  The measure benefits the logging companies also

because the value of land has risen enormously in the last decades, making the purchase of land

extremely unprofitable. 647 

The violent pressure for the expansion of the forestry sector, especially between the VII and X

Regions,  exacerbated  its  environmental  impact,  especially  the  loss of  native forests  and water

resources; the lockup of communities in between the properties of large enterprises, among other

already  serious  environmental  damages.  Moreover,  it has  been  demonstrated  that  the  the

concentration of forest plantations coincides with the impoverishment of Mapuche communities and

vast sectors of the peasantry.648 

As Senator Tuma highlights, Decree 701 is the legal device that produced the greatest positive

impact  on reforestation and forest  development  in  Chile.  Notwithstanding the excellent  results

reached by this instrument in reforestation, wood exportation and expansion of the forestry sector, it

had numerous negative implications on indigenous communities. In particular, it has favored i) the

abandonment of rural settlements, in favor of a massive migration towards towns; ii) the exhaustion

of  the  water  resources  of  indigenous  and  non-indigenous  communities,  for  not  respecting  a

minimum distance from human settlements; iii) the deterioration of roads, for their intensive use by

643 “Camara aprueba proyecto que prorroga en 2 años decreto que bonifica plantaciones forestales”, 27 October 2010.
Article available online at: http://www.radiobiobio.cl/2010/10/27/camara-aprueba-proyecto-que-prorroga-en-2-anos-
decreto-que-bonifica-plantaciones-forestales/

644 “Camara aprueba proyecto..”, Op.cit.
645 Alfredo Seguel, Op.cit.
646 Ibid.
647 “Decreto Ley 701...”, Op.cit.
648 “Decreto Ley 701...”, Op.cit.
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heavy trucks transporting wood for exportation.649 The new expansion strategy, started with the

approval  of  DL 7201 on the extension of Decree 701 of  1994, will  certainly exacerbate these

problems, increasing social problems and unrest.650

Matte  and Angelini,  who  are  directly  and indirectly related  to  political  power,  own  the great

majority of the territories exploited for logging activities, disputed by many Mapuche communities.

This,  according to Alfredo Seguel,  explains the rejection of the Chilean Congress to recognize

indigenous peoples' rights through the constitutional reform, which is still an open question. It also

explains the long path towards towards the ratification of ILO Convention 169 and the subsequent,

continuous  attempts  to  avoid  a  substantial  implementation  of  the  rights  contained  in  it.  The

economic groups in question (Matte, Angelini and a couple of other families I will mention in the

paragraph on mining in Chile)  exercise control  on many individuals  in Congress by financing

electoral campaigns and supporting parties with huge sums. The power of such groups is incredibly

pervasive, and capable of influencing not only political parties, but public authorities as a whole, the

media651 and even investigation and educational institutions.652

During the first half of February 2011, the Chilean media has been the scenery of the return of an

old specter: energy rationing. The Government announced its will to reduce the voltage in a 5-10%,

in  order  to  spare  the  diminishing  water  reserves  contained  in  hydroelectric  installations.  This

measure would be caused by a prolonged drought  in the world's first copper exporting country, and

motivated by the will to avoid possible blackouts.653 However, sectors of the national civil society

challenge the real existence of an energetic crisis, highlighting that this specter is neither new nor

innocent.  At  the same time that  numerous  energy mega-projects  are  awaiting approval  by the

current institutions, the Government announces measures of energetic rationing before the risk of an

year without rain.654

A debate on an alleged energetic emergency has been going on for years, while the corresponding

atmosphere of crisis has been artificially and strategically created by the printed and audiovisual

media, whenever the approval of big energy mega-projects, connected to Chile's economic groups'

interests, was at stake.655 The most evident example of this cycle, between the alleged energetic

649 Eugenio  Tuma,  “Un  impulso  al  desarrollo”.  Available online  at:
http://www.senado.cl/prontus_galeria_noticias/site/artic/20101209/pags/20101209171230.html

650 “Decreto Ley 701...”, Op.cit.
651 Mainly newspapers and Open television.
652 Alfredo Seguel, “El Poder Factico...”, Op.cit.
653 Reuters,  “Gigante  minero  Chile  se  dirige  a  racionamiento  energètico”.  9  February  2011.  Available  online  at:

http://www.reuters.com/Article/2011/02/10/energia-chile-racionamiento-idARN0922984520110210
654 El Ciudadano,  “Chile y el peligro del riesgo energètico: realidad o ilusiòn?”, 11 February 2011. Available online at:

http://www.reuters.com/Article/2011/02/10/energia-chile-racionamiento-idARN0922984520110210
655 Antonio Cortès Terzi, “Elites y tecito simple”. Published on La Naciòn del Domingo on 10 February 2008. Available
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emergency, the media creating an atmosphere of crisis and the approval of energy mega-projects,

appeared clearly as the conflict between Endesa, the State and the pehuenche community of Alto

Bio Bio (VIII Region), for the construction of the hydroelectric plant Ralco, was at its highest point:

a great paranoia on an alleged energetic crisis unleashed, an even a number of blackouts took place

during the government of Eduardo Frei Ruiz-Tagle.656 

These facts are a precedent of what is happening nowadays. Tree years ago, it was the Matte family,

linked to the logging and cellulose company CMPC (the same that is responsible for numerous

conflicts with Mapuche communities in Southern Chile), who pressed for the construction of a new

hydroelectric plant of the COLBUN S.A. company.657 Nowadays, with the excuse of drought, that is

an undeniable reality in just some (!) regions of northern and central Chile during summer 2010-

2011,658 the Decree on the prevention of energy rationing (Decreto preventivo de racionamiento

energètico),659 that  was  used for  the  last  time in  2008,  is  being invoked again.660 The current

situation is one of a “potential” future scarcity: the emergency is not a current one, and would

possibly become worrying only if  2011 would be a dry year as 2010 was. However, there has

already been a blackout in the night between 2 and 3 February,  that looks to me as a kind of

intimidation or warning from the “serious threat” of energetic scarcity.661

Does Chile really need more energy? Is it the citizens' consumption of energy that threatens to lead

to scarcity? According to Laurence Golborne, Minister of Energy and Mining,662 Chile needs more

energy in order to continue its economic growth at a rate of 6% and to become a “developed”

country.663 First, as Juan Pablo Orrego notes, such a growing rate is not that of a developed country,

but rather that of an emerging country with a neo-colonialist economy, striving for exploiting as

online at: http://www.lnd.cl/prontus_noticias_v2/site/artic/20080209/pags/20080209184409.html
656 “EN  CHILE  NO  HAY  CRISIS  ENERGETICA”,  12  February  2008.  Available  online  at:

http://www.mapuexpress.net/?act=news&id=2620
657 Ibid.
658 For further information, see: “La sequìa comienza a ser una preocupaciòn en Chile”, published on El Mundo on 7

February  2011.  Available  online  at:  http://www.elmundo.es/america/2011/02/07/noticias/1297033311.html,  and
“Chile:  regiòn  declarada  en  emergencia  agrìcola  por sequìa”,  31  January  2011,  available  online  at:
http://noticias.terra.com.ar/internacionales/chile-region-declarada-en-emergencia-agricola-por-
sequia,204334133fcdd210VgnVCM10000098f154d0RCRD.html  ,   and "Gobierno decreta Emergencia Agricola por  
sequìa  en  comunas  de  la  regiòn  de  Valparaìso",  9  February  2011,  available  online  at:
http://noticias.terra.com.ar/internacionales/chile-region-declarada-en-emergencia-agricola-por-
sequia,204334133fcdd210VgnVCM10000098f154d0RCRD.html

659 This kind of measure enables the Ministry of Energy to take a series of steps without further paperworks, among
which there are the rationing of the energy supply, the reduction of voltage and the saving of the water contained in
reservoirs.

660 See “Gobierno evalùa emitir decreto preventivo de racionamiento electrico”, published on La Tercera on 9 February
2011.  Available  online  at:  http://diario.latercera.com/2011/02/04/01/contenido/negocios/10-58258-9-gobierno-
evalua-emitir-decreto-preventivo-de-racionamiento-electrico.shtml

661 “Apagòn  afecta  contemporaneamente  a  9  de  15  regiones  de  Chile”,  3  February  2010.  Available  online  at  :
http://noticias.latino.msn.com/articulos.aspx?cp-documentid=27528360

662 As I will explain in this paragraph, it is not a coincidence that the Ministry of Energy and Mining is one, and that the
two sectors did not give place to the establishment of two distinct Ministries.

663 “Chile y el peligro del riesgo energètico...”, Op.cit.
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much natural resources as possible in order to export raw materials to overdeveloped countries.664

The debate on the energy crisis has touched almost all sources of energy, including thermoelectric,

eolian  and  nuclear  plants:  the  objective  of  such  debate,  however,  is  to  maintain  the  current

unsustainable and unfair energy model, that aims at satisfying the needs of the mining and agro-

industrial sectors, mainly of a multinational character.665

The hydroelectric projects that  are being promoted in Chile aim at  satisfying the needs of the

expanding mining sector, at costs of vast territories, its ecosystems and inhabitants. The mining

industry is  the most  important  activity in Chile's  economic  structure,  a fundamental  source of

employment and a fundamental impulse to development. However, as any other human activity, it is

extremely contaminant and harmful for the environment, apart from having a huge social impact on

the peoples inhabiting the surrounding area.666 The popular rejection of the mining activity is also

based upon land claims and the defense of water resources, which are threatened by the application

of specific legislation that allow the concession of separate rights on the surface and on resources of

the subsoil.667 

With  5 million tons of  copper sold  on the world  market  every year,  Chile  is  the first  copper

exporting country in the world.668 Mining contributes to 40 to 55% of annual export earnings,while

the  other  important  sectors  are  the  wood  and  cellulose  industry,  fishery,  salmon  farming  and

agriculture. During Pinochet's dictatorship, the mining sector remained public, when Codelco (the

public copper company) exploited around 70% of the mineral resources of the country. Under the

first  democratic government, however, the mining sector was opened up to foreign investments

(mainly Canadian). The arrival of transnational companies caused the drastic drop of copper prices,

and the expansion of mining into densely inhabited areas. Strong opposition movement started, in

consequence of the effects of mining on the economic activities of the surrounding areas: the arrival

of mining companies jeopardized the agricultural sector of entire areas, threatening employment

rates seriously.669

On the one hand, the mining sector produces more than the half of Chile's national income.670 On

the other, this money ends up in the hands of extremely powerful and influential groups, that control

664 See http://www.elciudadano.cl/2010/11/24/la-falsa-crisis-energetica-en-chile/
665 OLCA, Latin-american Observatory of Environmental Conflicts, “Rechazo ciudadano a nueva arremetida nuclear”.

Published on 27 January 2011 and available online at: http://www.olca.cl/oca/nuclear/nuclear040.htm
666 Cèsar Padilla, “La expansiòn de la minerìa y los desafìos para las organizaciones de Amèrica Latina”. Available

online at: http://www.observatorio.cl/node/575
667 Ibid.
668 Ibid.
669 Ibid.
670 Between 2003 and 2006, mining had an avarage weight of 16,5% of the Chilean GDP. In 2009, Chile's exports

amounted  to  a  total  of  60.000$,  56,7% of  which  was  generated  by  the  mining  sector.  Source:  “Importancia
estratègica  de  la  minerìa  en  Chile”,  Power-point  presentation  kindly  provided  by  Juan  Huenulao  Gutièrrez,
responsible of the Program of Mining Development of the Universidad Central de Chile.
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much of the country's natural resources. In 2007, the most important economic lobbies in mining

were the Luksic, Falabella and Angelini groups.671 The  mining industry absorbs a huge percentage

of Chile's energy, and all the mega-projects that are promoted, against the will of local communities

and environmental activists, aim at satisfying its energy needs. Moreover, there are many precedents

that confirm the involvement of the political elite in this kind of investments; that's why it should

not be surprising that actions to promote such projects are undertaken by the State and though the

media.672 

Nowadays, for example,  the State is about to approve the Decree on the prevention of energy

rationing,  while  even television advertising in  favor  of  the construction  of  huge  dams by the

Hidroaysèn company673  in Southern Chile are being transmitted. Their slogan is “On the part of

electricity.  Hydroaysèn,  Chile  with  energy”  (A favor  de  la  corriente.  Hidroaysèn:  Chile  con

Energìa), and they both contain a very intimidating affirmation: “If Chile does not double its energy

from now on, in 10 more years it will work only half” ( Si Chile no duplica su energìa desde hoy, en

10  años  màs  funcionara'  a  medias).674 This  advertising  has  been  defined  as  a  real  “terror

campaign”of  the  company,  that  wants  to  build  5  new dams in  one of  the  most  beautiful  and

unpolluted places of the country. These advertisements play with the public's ignorance of the fact

that the energy produced by the new dams will be absorbed by the incorporation of new mining

projects that will be initiated in the next years.675 

2. THE CRIMINALIZATION OF THE “MAPUCHE CONFLICT”676

The Angelini and Matte families are part of the main groups that control the Chilean media, either

through financial transaction or through social relations. Bernardo and Patricia Matte are part of the

671 See  : http://jeaqueve.wordpress.com/2010/03/28/chile-los-10-principales-grupos-econmicos-2007-2008/  
672 “EN CHILE NO HAY CRISIS ENERGÈTICA”, Op.cit.
673 See http://www.hidroaysen.cl/site/inicio.html
674 This is the case of Hidroaysèn, a huge hydroelectric plant to be built in Aysèn, in the extreme south of Chile. The

mega-project,  which  has  raised  enormous  concern  among  civil  society,  is  awaiting  approval  by  the  current
institutionalism. In order to improve the projects' image, and to persuade public opinion of the fact that Chile
definitely needs more energy in order to continue its growth, two advertisements on television have been produced.
See:  “Hydro  aysèn  publicidad”,  available  online  at:  http://www.youtube.com/watch?
v=cPcpyUjlLkE&feature=related     and  "publicidad  hydroaysèn  2  publicidad",  available online  at:  
http://www.youtube.com/watch?v=cPcpyUjlLkE&feature=related

675 See http://twittchile.wordpress.com/2010/12/01/twitteros-en-contra-de-ofensiva-comunicacional-de-hidroaysen/
676 “The expression “Mapuche conflict” is wrong, since the conflict for land that is taking place in Southern Chile, like

any other conflict, involves more than one part. Apart of the Mapuche people, it involves agricultural and forestal
enterprises that have expanded into indigenous ancestral lands. The State, with its public policies has supported the
appropriation of Mapuche land and resources. Federaciòn Internacional para los Derechos Humanos, “Chile: la otra
transiciòn: derechos del pueblo Mapuche, politica penal y protesta social en un Estado democratico”: 18. Available
online at: http://www.fidh.org/IMG/pdf/cl_Mapuche2006e.pdf
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the directory of Televisiòn Nacional (TVN, public television channel) and of the advisory board of

Canal 13 (the Catholic University's channel), respectively. The Mattes are closely related to the

Edwards family,  that  owns the most  important  Chilean information network (EMOL),677 which

centre is the national newspaper El Mercurio.678 Thanks to these close relationships, the Angelinis

and  Mattes  succeeded  in  hiding  their  involvement  in the  so  called  “Mapuche  conflict”:  the

communities'  accusations  against  Forestales  Arauco and  Mininco do  simply  not  appear  on

newspapers and television, being swallowed by a silent “communication conspiracy”.679

These media, apart  from protecting forestry interest by hiding certain incriminating facts, have

cared of diverting the public's attention on “violent”, “terrorist” and “illegal” acts committed by

Mapuche individuals.  The newspapers of  the  EMOL web publish only that  kind of  news that

involves some “criminal responsibility”,  even if  Mapuche involvement is later denied, or when

police forces intervene.680 This kind of news has two effects: i) a propagandist effect: indeed, these

news have definitely more “audience” than whatever political debate; ii) a criminalizing effect, in

that  the  repetition  of  the  terminological  link  “Mapuche-violent-terrorist”  has  very  serious

consequences  on  public  opinion.   In  words  of  Alfredo  Seguel,  the  media  has  been  the main

“trench”681 of the confrontation between the Chilean State and the Mapuche people.682

Besides the media, the control exerted by the mentioned economic groups has promoted a “terror

campaign”  from  inside  the  Congress:  according  to  many  right-wing  deputies,  the  “Mapuche

conflict” would go worse, generating separatist and independentist tendencies. The foundation of

this  campaign is, however, their defense of the economic groups' interests. This situation suggests

that it is not a coincidence that the Mapuche reaction to forest expansion is repressed by police,

suffers manipulation by the media and judicial offensives.683 Indeed, repression by police forces and

criminalization by means of the written and audiovisual media have constantly been accompanied

677 Emol includes around 70% of the Chilean printed media, among which the following national newspapers stand out:
El Mercurio, La Segunda, La Ultima Noticia and  La Cuarta. Emol includes also local newspapers, such as  El
Austral of Valdivia and of Puerto Montt, and El Llanquihue, among others. Alfredo Seguel, Op.cit.

678 El Mercurio occupies a central position in the monitoring of the Chilean political scene. It imposes the informative
guideline of almost the totality of the printed and audiovisual media. Among the most serious things of which El
Mercurio and his owner, Augustìn Edwards Eastman, are accused is the complicity in the overthrow of President
Salvador Allende Gossens, through the military coup of 11 September 1973. For further information, see Manuel
Cabieses Donoso, “El Mercurio Dirige la Politica “Nacional”. Available online at:  http://www.mapuexpress.net/?
act=news&id=4322

679 Alfredo Seguel, “Los poderes facticos...”
680 More than 60% of the news related to the Mapuches, published on El Mercurio and La Tercera, make reference to

violent acts for which Mapuche individuals are allegedly responsible (according to data collected in 2002-2003). See
Pablo Huaiquilao and Alfredo Seguel, “Los medios de comunicaciòn y su campaña de desinformaciòn en el marco
del  conflicto  forestal  en  el  territorio  Mapuche”.  Available  online  at:
http://www.Mapuche.info/mapu/mapuex030813.html

681 The treatment received by the Mapuche people by the majority of the media is one of the major barriers impeding its
harmonious connivance with the Chilean society. Pablo Huaiquilao and Alfredo Seguel, Op.cit.

682 Alfredo Seguel, Op.cit.
683 Alfredo Seguel, Op.cit.
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by the judicialization of the “Mapuche conflict”.

Numerous “Mapuche terrorists” were prosecuted for accusations such as “terrorist arson”, “terrorist

threat”  and  “illicit  association”,  and  imprisoned  because  considered  as  serious  threats  to  the

country's political and social security.684 As a reaction to the treatment as “terrorists”, inflicted to

them by the State,  the Mapuche prisoners defined themselves as “Mapuche political prisoners”

(PPM,  Presos Politicos Mapuches). They even started to continue their struggle from inside the

prisons through different  strategies,  such as collective visits  on part  of  relatives,  statements of

complaint on prison conditions and on some  episodes of torture, and the extreme practice of hunger

strikes.685

The contemporary Mapuche conflict686 broke out in 1997. On 1 December of that year, in fact, three

trucks charged with wood were put on fire, while driving out of a property of the logging company

Forestal  Arauco,  owned  by  the  Angelini  family  and  disputed  between  the  company  and  the

Mapuche community of  Lumaco (IX Region).687 Since then, the Headquarter of  Araucanìa (IX

Region) exerted pressure on the Court of Appeal of Temuco, in order to apply the Anti-terrorist Law

(Ley 18.314 of 1984)688, one of the harshest laws of the legal legacy left by Pinochet's long military

dictatorship, and the Law on the Internal Security of the State (Ley 12.927 of 1958).689 Since then,

governments threaten with sanctioning those individuals that challenge the rule of law, while the

symbolic acts performed by the Mapuches during demonstrations against logging companies are

treated as terrorist attacks on newspapers and television.690

684 Alfredo Seguel, “Chile: Conflicto Forestal y Grupos Facticos de Poder y Presos Politicos Mapuche”, 18 December
2007. Available online at: http://www.atinachile.cl/content/view/107705/CHILE-Conflicto-Forestal-Grupos-facticos-
de-Poder-y-Presos-Politicos-Mapuches.html

685 Olivia  Casagrande, “AQUI ESTAMOS”. Analisi  antropologica del conflitto Mapuche. Quattro voci”.  Thesis in
social anthropology, University Ca' Foscari of Venice. Academic year 2008-2009.

686 This expression aims at differentiating the contemporary phase of confrontation between the State and the most
politically  active sector  of  the Mapuche people from the historic struggle for  the defense of Mapu before the
invasion of the Spaniards, and then before the fraudolent expansion of Chilean agricultural interests into the South
of the country, initiated with the violent Occupation of Araucanìa (see Chapter I).

687 The community claims its  right  to recover the territory currently occupied by the company Forestales Arauco,
appealing to its ancestral rights. 

688 The Anti-terrorist  law was  elaborated  during  the  military  dictatorship  with  the  aim of  drastically  sanctioning
whatever insurrection agains that regime, and issued on 16 May 1984. This law was partially modified by law
19.027 of 1991, as soon as the democratic transition begun, in order to make it compatible with international human
rights standards. See Jose' Aylwin Oyarzùn, “La aplicaciòn de la Ley 18.314 que determina conductas terroristas y
fija su penalidad a las causas que involucran a integrantes del pueblo Mapuche por hechos relacionados a sus
demandas  por  tierra  y  sus  implicancias  desde la  perspectiva  de  los  derechos  humanos”.  Available  online at:
http://observatorio.cl.pampa.avnam.net/sites/default/files/biblioteca/informe_en_derecho_ley_antiterrorista_y_derec
hos_humanos_rev.pdf The law was further modified by law 19.906 of 2003. See “Modifica la Ley 18.314 de 1984
sobre conductas terroristas, en orden a sancionar màs eficazmente la financiaciòn del terrorismo, en conformidad a
lo dispuesto por el convenio internacional para la represiòn de la financiacion del terrorismo”. Available online at:
http://www.leychile.cl/Navegar?idNorma=217096&buscar=18.314

689 Law  12.927  was  issued  on  6  August  1958.  The  current version  of  the  law  is  available  online  at:
http://www.leychile.cl/Navegar?idNorma=16080&idVersion=

690 Fenando  de  la  Cuadra,  “Chile:  la  criminalizaciòn  del  conflicto  Mapuche”.  Available  online  at:
http://www.servindi.org/actualidad/30860
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Since 1 December 1997, innumerable demonstrations and land occupations took place in Southern

Chile,  some  of  which  have  registered  extremely  violent  confrontations  involving  Mapuche

communities, supported by ecologist and indigenous activists, and police forces and private guards

hired  by logging  companies.  Some confrontations  have  even ended with  the  killing  of  young

members of the Mapuche activist movement.691 The escalation of tensions in relations between the

State and the Mapuches had as a consequence the application of the Anti-terrorist law to numerous

actions promoted by Mapuche communities against logging companies and their natural resources

exploitation activities.692 This Law has been heavily criticized by lawyers and academics, since it

establishes an extremely ambiguous list of acts that constitute terrorist attacks,693 even including

arson and depredation.694 Precisely these less serious acts have been used to accuse members of the

Mapuche people of acts of terrorism.695 In other words, whatever act promoted by anti-systemic

movements and social movements, such as placing a barricade or the (already much more serious

act of) throwing a molotov bomb, may be prosecuted as a terrorist act.696

In the considerations to the bill for the modification of the Anti-terrorist Law, proposed by President

Patricio Aylwin in 1991, the term “terrorism” was defined as whatever attack on the life, physical

integrity  or  freedom  of  individuals  through  means  that  produce  or  may  produce  an

indiscriminate damage, with the objective of causing the fear of a part of population.697 It is

interesting to note that, in the Chilean Penal Code, the crime of fire is cataloged as a crime against

property, and not as a crime against persons. Thus, it deals with a crime that does not imply a direct

and deliberate threat to life, liberty or physical integrity, as the proposed definition establishes.698

The Anti-terrorist  Law contains many aspects that  clash with national  and international  human

rights provisions. For instance, it enables the judge to retain the detained individual, accused of

having perpetrated a terrorist act, for a larger period of time (until 10 days) while he initiates the

investigation  (Article  11);  it  foresees  preventive  detention  as  the  sole  measure  of  injunction,

691 Three facts have attracted the attention of national and international public opinion:  the killing, by the Special
Forces of  Carabineros de Chile, of Alex (Edmundo) Lemun, a 17-years old student that was taking part into a
pacific demonstration for the recovery of land in the Fund Santa Elisa, property of Forestal Mininco, near Angol; the
death, caused by a bullet shot by the Police, of Matìas Catrileo (22 years old); and the killing of Jaime Mendoza
Collìo (24 years old), during the eviction of an occupied fund in Angol. Ibid.

692 Among the most common actions there are arson, the cutting of trees of from properties of the logging companies,
land occupations and the blocking of roads traveled by trucks transporting wood for exportation. Olivia Casagrande,
op.cit.

693 Article 2 of the Anti-terrorist law. See Note No 32.
694 The burning of vacant buildings and lands may also be considered a terrorist act according to the current version of

the Anti-terrorist Law. As noted by Jose' Aylwin, in Pinochet's years the Law did not consider burning as a terrorist
act, but it was added afterwards, during discussions on the Law's modification in Congress. Jose' Aylwin Oyarzùn,
Op.cit.: 4.

695 Jose' Aylwin Oyarzùn, Op.cit.: 3.
696 Fernando de la Cuadra, Op.cit.
697 “Historia de la Lew 19.027”, cited by Jose' Aylwin Oyarzùn, Op.cit.: 3.
698 Jose' Aylwin Oyarzùn, Op.cit.: 5.
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restricts visits and allows the interception of the communications of the accused (Article 14); if

considered appropriate by the Public Ministry, special protection measures may be taken in favor of

the witnesses and their family (Article 15); moreover, the tribunal can keep the witnesses' identity

secret (Article 16), which has derived into the practice of using faceless witnesses, together with

granting them special protection (Article 17). Moreover, the Law prescribes a twofold increase of in

the penalty699 for crimes cataloged as of a terrorist nature (Article 3).700

On 12 July 2010, a group of 22 Mapuche political prisoners (PPM), imprisoned in the detention

centers  of  Concepciòn (VIII  Region),  Temuco (IX  Region) and Valdivia (X Region),  started a

hunger strike701 in order to demand the satisfaction of four key requirements: i) the non-application

of the Anti-terrorist Law in cases involving members of the Mapuche people; ii) the suspension of

military proceedings against Mapuche individuals (and its reform in general); iii) the liberation of

all Mapuche political prisoners (PPM) held in Chilean detention centers, requiring respect for the

right of due process and the end of political and judicial conspiracies, mainly based upon the use of

faceless witnesses; iv) the demilitarization of the areas in which the Mapuches claim their political

and land rights more actively. On 26 and 28 July, two further groups of 8 and 2 PPMs, from the

detention centers of Angol and Lebu respectively, joined the strike.702  

The group of PPMs on hunger strike was later joined by two more individuals, The PPMs continued

the strike for 82 days (!), threatening to continue until dying from hunger. Finally, on 1 October, the

prisoners  of  the  Concepciòn,  Temuco  and  Lebu  ended  the  strike  in  virtue  of  an  agreement

negotiated with Piñera's government.703 However, 8 PPMs in Angol, and one in Valdivia, maintained

the strike as a sign of dissatisfaction for the agreement reached by the majority of the fellows of

other cities. The government promised to interrupt those proceedings applying the  Anti-terrorist

Law  and  initiated  under  Michelle  Bachelet's  presidency,704 on  the  assumption  that  the  acts

699 With respect to current penal jurisdiction.
700 Jose' Aylwin Oyarzùn, Op.cit.: 5.
701 The practice of hunger strikes is not new in the trajectory of the Mapuche struggle for the recognition of their rights.

The first hunger strike, as a form to continue that struggle from inside detention centres,  took place in 2002. The
last hunger strike was extremely long (82 days), but not the longest one in the history of the Mapuche struggle: the
longest one was that of Juana Calfunao, a woman that resisted 112 days on hunger strike, successfully attracting
national and international mediatic attention. Olivia Casagrande, Op.cit.

702 “Huelga de hambre de los Presoso Politicos Mapuches en Concepciòn”. 12 July 2010. COMUNICADO PUBLICO.
Available online at: http://www.Mapuche.nl/espanol/presos_Mapuche100712.html

703 The agreement was reached, in words of the government, for the common good and for State reasons, after the
intervention of individuals of international personalities (James Anaya, Ban Ki-Moon and Noam Chomsky, among
others). The text of the agreement is available online at: http://www.servindi.org/actualidad/33011

704 This aspect has been highlighted again and again by the current right-wing government, as part of a superficial
political confrontation between the majority at power and the opposition, that had been governing for 20 years
(1990-2010). The new government uses “efficiency” as its slogan, and presents itself as a successful enterprise. It is
very  often  that,  in  order  to  influence  public  opinion  positively,  members  of  the  new government  make  open
comparisons with  the  left-wing coalition  (Concertaciòn  de  Partidos  para  la  Democracia) that  was governing
before, talking of “us” and “them”, and highlighting “their” mistakes and “their” corrupted conducts. Exponents of
the current government repeatedly highlighted that the Anti-terrorist law was first applied around 2000 by politicians
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committed cannot be categorized as terrorist. It also promised to replace the causes under common

criminal law and to reform military justice, according to international human rights law.705 In doing

so, the government based its decisions, apart from on international human rights law provisions, on

Convention 169 and on the international courts' jurisprudence.706

However,  as the Platform for the Freedom of PPMs of Barcelona highlights,  the terms of that

agreement where never complied with. The Anti-terrorist Law was still being applied by the Oral

Tribunal of Cañete (VIII Region), where 17 PPMs were being judged under that Law, 5 of them

being prosecuted both under civil and military justice.707 The application of the Anti-terrorist Law in

this case has implied: i) the application of preventive detention for one year and nine months (as of

February 2011); ii) the judgment of 5 PPMs under a double jurisdiction (civil and criminal); iii) the

use of faceless witnesses (36), whose testimonials cannot be ascertained by the defense; iv) the

solicitation, by the Prosecution, of the PPMs' conviction for an absurd number of years (between 52

and 103), among others. These denunciations reveal that  persecution and criminalization of the

Mapuche social protest, started under the government of Ricardo Lagos and then carried on by

Michelle Bachelet, continue under the current Presidency of Sebastiàn Piñera.708 

The 17 members of the Mapuche people, some of which are members of the Coordinadora Arauco

Malleco,709 involved in the struggle for the recovery of land in the area of Lleu-Lleu, are accused of

an armed attack against Prosecutor Mario Elgueta, allegedly happened in October 2008; they are

also accused of the burning of cabins, the theft of wood from logging companies' properties and of

“terrorist conspiracy”. According to lawyer Juan Guzmàn, the accumulation of evidence does not

satisfy  the  requirements  of  due  process,  since  it  includes  participation  of  faceless  witnesses.

Moreover,  he  condemns  the  will  to  convict  a  group  of  17  people,  making  it  impossible  to

distinguish among the “crimes” committed by each of them, noting that a millionaire investment

of the left-wing coalition  Concertaciòn, the current PPMs (more than 60) being a consequence of the previous
governments' policies.

705 “Comuneros Mapuche ponen fin a huelga de hambre de 82 dìas tras acuerdo con el gobierno”, 1 October 2010.
Available  online at:  http://www.radiobiobio.cl/2010/10/01/comuneros-Mapuche-ponen-fin-a-huelga-de-hambre-de-
82-dias-tras-acuerdo-con-el-gobierno/

706 Observatorio  Ciudadano,  “Declaraciòn  de  Observatorio  Ciudadano  ante  el  tèrmino  de  la  huelga  de  hambre
Mapuche”, 4 October 2010. Available online at: http://www.mapuexpress.net/?act=publications&id=4293

707 “Chile:  el  peso de la Ley Anti-terrorista sigue cayendo sobre los presos politicos Mapuche”.  25 January 2011.
Available online at: http://www.servindi.org/actualidad/33011

708 Ibid.
709 The Coordinadora de Comunidades Mapuche en Conflicto Arauco-Malleco (CAM) is an organization composed by

Mapuche leaders of the Mapuche communities of the provinces of Arauco (VIII Region) and Malleco (IX Region).
Since its creation, almost 15 years ago, it has been engaged in the recovery of territories. Exactly because of its
mission, the CAM has been the focus point of State repression, which has been accompanied by its criminalization
through the media controlled  by the political  and economic powers.  See:”17 mil  hectareas recuperadas por  la
Coordinadora  Arauco-Malleco.  Esta  tierra  es  nuestra”,  available  online  at:
http://www.puntofinal.cl/544/estatierra.htm. To see the official website of CAM, launched on 21 February 2011, go
to: http://www.nodo50.org/weftun/
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was made by the State to establish such questionable evidence.710

In words of the Special Rapporteur on indigenous peoples, the Mapuche struggle for the recovery of

their  ancestral  lands is  a  question of  access to  justice:  the  current  dissatisfaction  of  Mapuche

demands for land highlight a problem in the effective access to judicial protection. The frustration

caused  by the  unequal  access  to  justice  contributes,  on  the  one  hand,  to  create  a  conflictual

atmosphere, characterized by the Mapuches' distrust in governmental authorities and in the Chilean

society. Such atmosphere, on the other hand, has as a consequence the utilization of social conflict

as a means to claim rights.711 In sum, the Mapuche struggle against logging companies has projected

itself  not  just  as  an  attempt  to  recover  the  land lost  in  past,  but  rather  as  a  struggle  for  the

recognition of  rights  and dignity,  and as an  attempt  to  change the relation  between the State,

controlled by the powerful logging companies, and the people.712 

On 16 February 2011, short before the Tribunal of Cañete issued the judgment on the destiny of the

group  of  17  PPMs  that  was  being  judged,  information of  a  report  of  the  Inter-American

Commission on Human Rights was made public by one of the most important newspapers of the

VIII Region,  El Diario de Concepciòn. This report had been submitted to the government on 5

November 2010, but had never been made public before. Just a few days before the verdict of the

Tribunal  of  Cañete,  however,  the report  supported the PPMs' families and defenders positions,

which had focused, lately, on the problem of ethnic discrimination in the access to justice. The

Commission's engagement with the problem of discrimination in judicial access in Chile started in

2003, when three different petitions, sent in by Mapuches, reached its headquarters. The petitioners

complained about the criminal conviction of numerous traditional Mapuche authoritites under  Law

No 18.314 of 1984. 713

The  petitions  included  the  alleged  violation  of  numerous  rights  enshrined  in  the  American

Convention on Human Rights, such as the right to equality, the principle of legality and different

judicial  guarantees,  among  others.  Between  2006  and 2007,  the  Court  declared  the  petitions

admissible, and three years later it formulated its report, stating that the petitioners had been judged

and condemned according to proceedings that suffered from various defects, among which there

were  serious  ambiguities  that  were  incompatible  with  the  principle  of  legality.  Moreover,  the

710 “Dìas claves en juicio de Cañete por Ley Anti-terrorista contra comuneros Mapuche”, 12 January 2011. Available
online at: http://www.traspasalosmuros.net/node/245

711 “James Anaya:  la  reivindicaciòn del  pueblo  Mapuche por  sus  tierras ancestrales:  una  cuestiòn de acceso a la
justicia”. Available online at: http://www.politicaspublicas.net/panel/tierras/712-anaya-informe-casochile-2010.html

712 Alfredo Seguel, Op.cit.
713 The petitioners  were  the  lonkos Aniceto  Norìn,  Pascual  Huentequeo,  Jaime  Marileo,  Jose'  Huenchunao,  Juan

Marileo,  Juan  Millacheo,  Patricia  Troncoso  y  Victor Ancalaf.  Source:   “Informe  acusa  el  Estado  chileno de
discriminar  a  los  Mapuche”,  El  Diario  de  Concepciòn,  16  February  2011.  Available  online  at:
http://www.diarioconcepcion.cl/index.html?2011021601#
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conducts  for  which  these  traditional  authorities  were  prosecuted,  moreover,  where  defined  as

“terrorist crimes” on base of their ethnic origin. The report condemns the utilization of faceless

witnesses  and  the  practice  of  double  proceedings,  both  under  civil  and  criminal  law,  among

others.714

This report  contains some fundamental  recommendations for the Chilean Courts,  among which

there are the following: i) eliminate all convictions under the Anti-terrorist Law; ii) reform the Anti-

terrorist Law in order to make it compatible with the principle of legality, as established by the

American Convention; iii) adjust the national legal system to the requirements of the Convention;

iv) adopt measures to avoid the application of discriminatory prejudices in judicial proceedings; v)

provide reparation, economic as well as moral, to the victims of such prejudices.715

Finally, on 22 February 2011, after three months on collective trial before the Tribunal of Cañete, 13

of the 17 PPMs were absolved from the charge of the firing of cabins and trucks of property of a

forestry enterprise.  During the judgment,  it  was not  possible to corroborate the accusations of

terrorist conspiracy and conspiracy to timber theft.  This highlighted the tendency to handle the

question of the Mapuche struggle for the recovery of land with antidemocratic strategies, such as

assembly strategies and political persecution,  based on the use of the anti-terrorist law and the

violation of judicial guarantees, with the utilization of faceless witnesses, among others.716 

On the other  hand,  however,  the same Tribunal  condemns four  PPMs (Héctor  Llaitul,  Ramón

Llanquileo, Jonathan Huillical and José Huenuche) with the charge of armed robbery (Robo con

Intimidaciòn), attack on the authority (Atentado a la  Autoridad) and attempted murder (Homicidio

Frustrado)  against  Prosecutor  Mario  Elgueta  and  three  policemen  of  the  PDI  (Policia  de

Investigaciones).717 The positive aspect of this judgment is that the Tribunal dismisses the charges

under  the  anti-terrorist  law,  changing  them  for  charges  under  the  current  criminal  code.  The

consequence of this dismissal will be the conviction of the four Mapuche traditional leaders and

members  of  the  CAM  to  considerably  lower  penalties.718 The  sentence  of  the  four  convicted

Mapuche leaders will be made public on 22 March 2011.719 

714 Ibid.
715 Ibid.
716 “Cuatro  Mapuches  declarados  culpables  en  jucio  de  Cañete”,  22  February  2011.  Available  online  at:

http://www.mapuexpress.net/?act=news&id=6579
717 “Tribunal condena a solo 4 de los 17 Mapuche acusados de hechos de violencia en Arauco”. 22 February 2011,

available  online  at:  http://www.radiobiobio.cl/2011/02/22/tribunal-de-canete-condena-a-solo-4-Mapuche-por-
atentado-al-fiscal-mario-elgueta/

718 Claudio Leiva Cortès, “Juicio contra Llaitul: Trubunal desechò Ley Antiterrorista”. Published on 22 February 2011,
available online at:  http://www.lanacion.cl/juicio-contra-llaitul-tribunal-desecho-ley-antiterrorista/noticias/2011-02-
22/155309.html

719 “Cuatro Mapuches declarados culpables...”, Op.cit.
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3. THE INDIGENOUS POLICY OF PIÑERA'S GOVERNMENT

Sebastian  Piñera  Echeñique,  exponent  of  the  right-wing  coalition  Coaliciòn  por  el  Cambio,

assumed the charge of President of the Republic on 11 March 2010, after winning the ballot of

January 2010 and defeating the left-wing candidate Eduardo Frei Ruiz-Tagle.720 He is the successor

of President Michelle Bachelet (exponent of the left-wing coalition Concertaciòn de Partidos por

la Democracia), and the first right-wing President since the return of democracy (1990). It is useful

to start this paragraph with some information on Piñera's professional career. He is a well-known

and successful businessman, involved in politics since he was young. As reported by Alfredo Seguel

former Senator Piñera was one among many politicians that were closely linked to Chile's main

economic groups. In June 2001, he was a member of the directory of ANTARCHILE S.A, one of

Angelini's companies.721 In the Forbes survey 2010, Piñera occupied the 437st place among the

richest people in the world. His fortune begun with the business of credit cards in the 80s, and grew

thanks to his hazardous investments in enterprises of  a different  nature.  In  order  to  ascend in

politics, he had to renounce to the directories of LAN (Linea Aerea Nacional, the Chilean airline)

and Chilevisiòn (the public television channel), among others.722

Sebastian Piñera's government inherited numerous obligations related to indigenous peoples' rights,

derived from international instruments ratified by the State. The normative basis of such obligations

are:  i)  ILO  Convention  169;  ii)  the  UN  Special  Rapporteur's  recommendations;  iii)

recommendations of the different Committees on human rights treaties; iv) recommendations of the

Universal periodic review; v) the UN Declaration on the Rights of Indigenous Peoples. The content

of such obligations and recommendations is extremely varied, and relates to: i) the constitutional

reform  on  the  issue  the  recognition  of  indigenous  peoples'  rights;  ii)   indigenous  political

participation; iii) the increase of the public budget destined to indigenous policies; iv) the duty to

duly consult indigenous peoples not only on legislative and administrative measures,  but also on

infrastructure  and  extraction  projects;  iv)  the  restitution  of  indigenous  ancestral  lands;  v)  the

protection of  indigenous women and children; vi) the reform of sectoral legislation (water and

mining code) and of the Anti-terrorist law (Ley 18.313 of 1984); vii) the reform of the military

justice code; viii) inter-cultural health, bilingual education and scholarships for indigenous students;

ix)  rural  and  urban  development  projects;  x)  the  eradication  of  racial  discrimination,  among

others.723

720 Piñera's first discourse is available online at: http://www.lostiempos.com/media_pdf/2010/03/12/110880_pdf.pdf
721 Alfredo Seguel, “El Poder Factico...”, Op.cit.
722 “Sebastian  Piñera  se  deshace  de  la  mayorìa  de  sus  inversiones”,  26  April  2009.  Available  online  at:

http://www.terra.cl/actualidad/index.cfm?id_cat=1675&id_reg=1168215
723 Victor  Toledo  Llancaqueo,  “¿Eludiendo  obligaciones  de  Estado?  La  polìtica  indìgena  del  gobierno  Piñera”.
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Such rich agenda on indigenous issues constitutes a great achievement of the indigenous movement.

As professor Toledo recalls, the government should understand that such agenda constitutes, rather

than a a list of uncomfortable tasks, a great challenge and an opportunity to develop a democratic

governance on indigenous peoples's issues, that would open up the way to an indigenous policy

based  on  human  rights.724 However,  the  steps  taken  by  Piñera's  government  in the  field  of

indigenous policies do not satisfy the international obligations of the State. The most evident sign of

such insufficient compromise with international obligations on indigenous rights is the share of the

public budget the government has planned to address to indigenous issues: 0,3%.725

With relation to the public budget, the Special Rapporteur on Indigenous Peoples recalls that the

State has the duty to duly finance projects and programmes directed to indigenous peoples, in virtue

of Article 2 of the International Covenant on Economic, Social and Cultural rights,726 of Article 39

of the UN Declaration on Indigenous Rights and of Article 33 of ILO Convention 169, which all

consecrate indigenous peoples'  right  to receive financial  support  by the State,  with the aim of

enabling the  enjoyment of the rights contained in the instruments ratified. Unfortunately, the budget

plan727 does not respond to the needs expressed by indigenous peoples: in particular, the need to

satisfy  the  indigenous  territorial  demand  and  to  tackle  indigenous  poverty  are  avoided  and

postponed. In other words, the measures that need to be taken on the issues of indigenous lands,

waters,  development and consultation are not backed by adequate financial resources, and thus

impossible to implement. As Toledo recalls, the case of CONADI's budget is a further case of

violation of the duty to consult indigenous peoples on measure that affect them directly.728

Available online at: http://www.politicaspublicas.net/panel/pol-indigena/524-desafios-gobierno-pinera.html
724 “¿Eludiendo obligaciones de Estado?...”, Op.cit.
725 Victor  Toledo  Llancaqueo,  “Proyecto  de  Presupuesto  Pùlico  2011  y  polìticas  indìgenas.  ¿Acorde  con  las

obligaciones  del  Estado  y  la  situaciòn  indìgena?”.  Available  online  at:
http://www.politicaspublicas.net/panel/gob/gpresupuesto/664-presupuesto-2011.html

726 Article 2.1 of the ICCPR states that “Each State Party to the present Covenant undertakes to take steps, individually
and through international assistance and co-operation, especially economic and technical, to the maximum of its
available resources, with a view to achieving progressively the full realization of the rights recognized in the present
Covenant by all appropriate means, including particularly the adoption of legislative measures.” For the content of
Article 33 of Convention 169, see Annex No 1.

727 For more detailed information on the budget plan, see: “Ley de presupuesto 2010. partida presupuestaria CONADI”,
available  online  at:  http://www.politicaspublicas.net/panel/attachments/Article/664/ley-presupuesto-2010-partida-
presupuestaria-conadi.pdf, and “Proyecto de presupuesto 2011. Propuesta MIDEPLAN partida CONADI”, available
online  at:
http://www.politicaspublicas.net/panel/attachments/Article/664/2010_07_mideplan_proyecto_presupuesto_conadi_2
011.pdf

728 Victor Toledo Llancaqueo, “Proyecto de Presupuesto Pùblico...”, Op.cit.
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4. THE CHALLANGES OF THE FIRST REPORT TO THE ILO

According to Article 22 of  the ILO Constitution,  each State-party to an ILO Convention shall

present an annual report to the International Labor Office on the measures it has taken to give effect

to the provisions contained in it. The form and content of such report is decided by the Governing

Body.729 The term within which Chile should present its first report on ILO Convention 169 was

fixed  on  1  September  2010:  one  official  report  and  three  alternative  reports  reached  the

International Labor Office within the established term. In this paragraph, I will briefly analyze the

content of the official report730 and of one alternative report, presented by the NGO Observatorio

Ciudadano of Temuco and the Human Rights Center of the Diego Portales University of Santiago,

in collaboration with some important indigenous organizations.731

The  official  report,  presented  to  the  ILO  and  to  employers'  and  workers'  organizations  on  1

September 2010, starts with a list of acts that, according to the government, were part of the process

of implementation of ILO Convention 169. In second place, on base of the requirements of the

Governing Body,  it  lists  the  measures  taken by the  government  to  give  effect  to  each of  the

Convention's provisions. With respect to Article 6 of the Convention, the government mentions that

Article 34 of the Indigenous Act (1993), which elaboration was supposedly inspired by Convention

169 (1989), contains the right of indigenous peoples to participate and to be consulted. Then, it

mentions the issuance of Decree No 124 of MIDEPLAN as a valid regulation of the duty to consult,

and lists the consultation procedures carried out to the date of issuing of the report. In third place,

the report informs about the authorities and organs that have the duty to apply the laws, regulations

and norms issued in order to comply with the Convention's provisions. Fourth, the Governing Body

requires the government to indicate which courts and tribunals, and in which cases, have issued

decisions on substantial questions related to ILO Convention 169. Finally, where the government

has benefited from assistance and advice in the framework of an ILO technical cooperation project,

it has to list the measures taken as a result of them.732

The alternative report is made up of four parts as well: the first section contains information on the

729 Article 22 of the ILO Constitution is available online at: http://www.ilo.org/ilolex/english/constq.htm
730 “Memoria  presentada  por  el  Gobierno  de  Chile  en  conformidad  con  las  disposiciones  del  Articulo  22  de  la

Constituciòn de la Organizaciòn Internacional del Trabajo, correspondiente al periodo 15 de Septiembre de 2009 al
15 de Septiembre de 2010 acerca de las medidas adoptadas para dar efectividad a las disposiciones del CONVENIO
SOBRE PUEBLOS INDÌGENAS Y TRIBALES, 1989 (NO 169) ,  ratificado por Chile el 15 de Septiembre de
2008.” Available online at: http://www.conadi.cl/images/MemoriaConvenio169OIT(1°septiembre 2010).pdf

731 “Informe alternativo 2010 respecto del complimiento del Convenio 169 sobre pueblos indìgenas y tribales de la OIT,
al cumplirse un año de su entrada en vigencia en Chile”. Elaborated by the Longko del Pikun Wijimapu Council, the
Human Rights Centre of the Diego Portales University (Santiago), the Citizen Observatory (Temuco), the Mapuche
Working Group on Collective Rights and Wallmapuwen (the party of the Mapuche Nation). Available online at:
http://www.conadi.cl/images/MemoriaConvenio169OIT(1°septiembre 2010).pdf

732 “Memoria presentada por el gobierno de Chile...”, Op.cit.
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general context, including materials on: i) the characterization of indigenous peoples in Chile; ii)

the national  legal  framework;  iii)  the results of  indigenous policy;  iv)  the expansion of  mega-

projects  that  affect  indigenous  territories;  v)  the criminalization  of  social  protest  and  police

violence; vi) UN recommendations. The second section is a parallel of the official report to the ILO

and, instead of highlighting the measures taken to give effect to the provisions of ILO Convention

169,  it  contains  the  violations  of  the  Convention's provisions  through  those  same  measures,

focusing especially on the right to equality and non-discrimination in the enjoyment of the full

range of human rights; the right to be consulted and to participate in issues that affect them directly;

the right to justice; land, ownership, property and using rights; the right to participate in the use,

administration and conservation of natural resources; the right to education. The third and fourth

section of the report contain recommendations and annexes, respectively.733

With relation to the right to be consulted, the alternative report highlights that the government was

reluctant to apply Article 6 of the Convention in good faith since the beginning. In a talk on the

application of ILO Convention 169, held at the Faculty of Law of the Diego Portales University,

Cristobal Carmona734 affirmed that the existence of an abundant jurisprudence on a certain topic (in

this case on consultation)735 suggests that the rights in question have been systematically violated.

The issuing of Decree 124 saw the establishment of a transitional mechanism which disattends the

primordial task of consulting indigenous peoples on issues that affect them directly.736 Article 5 of

this Decree, in fact, has the effect of taking the duty of consultation out from investment projects,

making reference to sectoral regulations (in the most cases, to environmental law).737 As already

explained in the previous Chapter, Decree 124 is mainly a mechanism to collect opinions, not a

regulation  of  the  right  to  be  consulted.  With  reference  to  the  official  report,  in  which  the

government states that the right to be consulted is already included in Article 34 of the Indigenous

Law, Carmona notes that such statement has the effect of taking any relevance away from Article 6

733 "Informe alternativo 2010..."  
734 Declaration of Cristòbal Carmona at the Forum on the first year after entry into force  in Chile of ILO Convention

169, held on 14 October at the Faculty of Law of the Diego Portales Univerity (Santiago de Chile).  Cristòbal
Carmona is lawyer, and works at the Citizen Observatory (Temuco).

735 See Chapter V of the present work on the Challenge of Consultation.
736 Apart of making consultation facultative in the case of investment  projects (Article 5),  the Decree unilaterally

excludes Municipalities and public enterprises from the duty of previous consultation (Article 4); eliminates its
previous character in certain circumstances (Article 15); restricts the duty to consult on administrative measures
only  to  public  policies,  while  excluding  other  acts that  could  affect  indigenous peoples  directly  (Article  14).
Moreover, even if the preamble of the Decree establishes that, being the Decree a transitional measure taken quickly,
a  “consultation  process  on  consultation”  would  take place  in  order  to  define  the  proceeding  to  carry  out
consultations, this did not take place yet“Informe alternativo 2010...”, Op.cit.: 13.

737 Article 5 of the Decree, on investment projects, states that only those projects that will be initiated on Mapuche
territories  or  in  indigenous  development  areas  (ADIs)  will  be  subjected,  when  considered  appropriate,  to
consultation and participation procedures foreseen by sectorial regulations. The Decree adds that this is withouth
prejudice to the possibility to apply the mechanism foreseen by the instrument. Decree 124 is available online at:
http://www.mideplan.cl/btca/txtcompleto/mideplan_leg/dto_124_reglam.art.34_ley19.253_partic.p.indigenas.pdf
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of the Convention.738 According to the alternative report, in essence, neither the executive nor the

legislative powers have validly applied the right to be consulted.

As professor Toledo highlights, moreover, the official report lacked consultation with trade unions,

as established by ILO Convention 144, and with indigenous organizations.  However,  the main

deficit of the official report would be avoiding the Convention's application in virtue of the pretense

that  the  Indigenous  Law  already  complies  with  it  (!).  Such  position  is  absurd,  especially  if

considering the 17-years long path that was necessary in order to ratify the Convention, and the

controls of constitutionality requested on it in two occasions.739 The first thing to do, in order to

apply the Convention seriously and in good faith, would be modifying Decree 124 of MIDEPLAN,

that constitutes an open negation of the core principle of the Convention: consultation in good

faith.740

On 16 February 2011, the CEACR published its Annual Report 2011, which was a result of the

session held in December 2010. In that occasion, the CAECR analyzed the reports of 5 countries,

among which there was Chile,741 and issued direct request of information to a number of States,

among which there was Chile again.742 A substantive part of the report is constituted by the General

Observations 2011 on Consultation,  issued by the body as a consequence of  the resistance of

governments in fully applying of the duty to consult.743 In its Observations, the Committee noted

that the question of consultation has been one of the most frequently examined ones, and reiterated

numerous times that the provisions on consultation and participation are the cornerstone of the

Convention, the basis for the correct application of all the Convention's provisions. The goal of the

Committees' Observations is to clarify the scope of the concept of consultation, in order to enhace

the application of this duty by governments. 

The Committee returns to the debates of 1988 and 1989, when the adoption of the Convention was

being discussed: in that occasion, in fact, there were important debates on Articles 6 and 15. As

noted by the Committee, the final text of the Articles was the result of a compromise between

738 Intervention by Cristobal Carmona, lawyer of the Citizen Observatory (Temuco), in the framework of a Forum on
the first year after the entry into force of the Convention, at the Faculty of Law of the Diego Portales University held
on 14 October 2010. For a summary of the debated issues, see: http://www.derechoshumanos.udp.cl/foro-sobre-el-
primer-ano-de-vigencia-del-convenio-169-oit-en-chile/ 

739 Sentences Rol 309 of 2000 and Rol 1050 of 2008.
740 Victor  Toledo Llancaqueo,  “Memoria  oficial  del  Gobierno de Chile  sobre aplicaciòn del  Convenio  169 OIT”.

Available online at: http://www.politicaspublicas.net/panel/c169noticias/681-memoria2010-c169-chile.html
741 The other reports analyzed by the Commission were submitted by Argentina, Brasil, Colombia and Perù. Victor

Toledo  Llancaqueo,  “OIT.  Informe  2011  de  la  Comisiòn  de  Expertos  en  Aplicaciòn  de  Convenciones  y
Recomendaciones”.  Published  on  16  February  2011,  available  online  at:
http://www.politicaspublicas.net/panel/oit/oit-ceacr/727-oit-ceacr-informe-anual-2011.html

742 Other countries that received direct requests from the CEACR are Denmark, Fiji, Spain, Nepal and Perù. Ibid.
743 “OIT-CAECR. Observaciòn General 2011 sobre la obligaciòn de consulta. Convenio sobre Pueblos Indìgenas y

Tribales,  1989  (No  169)”.  Published  on  16  February  2011,  available  online  at:
http://www.politicaspublicas.net/panel/oit/oit-ceacr/725-2011-ceacr-obs-general-consulta.html
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different provisions. It also restates the requisites of a valid process of consultation, remembering

that a genuine dialogue among the parts, characterized by communication, understanding, good

faith,  mutual  respect  and  the  sincere  will  to  reach an  agreement  is  required.  The  Committee

reiterates the insufficiency of informative meetings for the scope of consultation, and restates that

indigenous peoples shall freely participate in the decision-making process from the earliest phase

possible (including the preparation of environmental studies). In a further explanatory statement, the

Committee declares that the duty to consult  goes much further than consultation on one single

measure, and that it shall be at the basis of the application, in a systematic and coordinated way, and

in cooperation with indigenous peoples, of the Convention's provisions as a whole.744

The Annual Report 2011, as mentioned above, contains observations on the application of ILO

Convention 169 in Chile. In a short and concise message, the CEACR requested Chile to submit a

new Report in 2011, in which the government shall respond to the observations made by workers'

and indigenous organizations in the Alternative Reports presented to the ILO, and to repond to a

series of direct requests. As already mentioned, the normal reporting system requires the submission

of the first country report after one year from ratification, while subsequently reports have to be

submitted every 5 years. 745The fact that Chile is being requested to submit another report in 2011 is

an extremely relevant element: the first report has to reflect substantial changes in the national legal

system, implemented with the effective participation and cooperation of indigenous peoples, which

enable the realization of indigenous peoples' rights as established by the Convention. If the official

report  is  not  backed by real  advances or  changes in the national  legal  order,  registered in  the

alternative  reports  submitted  by  indigenous  and  workers'  organizations,  the  exam  has  to  be

repeated.746

4. CONCLUSIONS

In sum a limited number of  powerful  economic groups control  Chile's  natural  resources:  from

forests of exotic trees (in the south), to mines (in northern and Southern Chile) and hydroelectric

plants (mainly in the South). These activities threaten, in a particularly serious way, the enjoyment

of indigenous rights. The expansion of logging companies into Mapuche territories in the VIII, IX

and X Regions has caused the start of a series of more or less pacific demonstrations and actions,
744 Ibid.
745 Victor Toledo Llancaqueo, “Chile debera' repetir examen ante OIT en 2011 por Convenio 169. El imperativo del

dialogo”.  Published  on  16  February  2011.  Available  online  at:
http://www.politicaspublicas.net/panel/c169noticias/728-chile-convenio169-chile-repite-examen-2011.html

746 Ibid.  
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that aim at  the recovery of ancestral  lands. In  this context,  a process of criminalization of the

Mapuche claims is going on since 1997, accompanied by the judicialization of some these acts

under the Anti-terrorist law (since 2002), the hardest law of the Chilean legal order and a legacy of

Pinochet's dictatorship. Unfortunately, an insufficient financial effort on part of the government, and

its arrogance in considering that the Indigenous Law, issued in 1993 and allegedly “inspired” by the

issuing of ILO Convention 169, add to the pressure exercised by the logging and mining industries

and to the intense campaign promoted by the government and the media in favor of the building of

numerous new hydroelectric plants, creating an environment that is certainly not friendly for the

exercise of indigenous peoples' rights.
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VIII

CONCLUSION

Chile is, generally, considered “a good student, in the messy classroom that is Latin America”.747 It

shifted from the longest dictatorship in Latin-America (1973-1989) to a stable democracy, while

maintaining a fast-growing economy along more than two decades, which allowed governments to

effectively fight poverty. Moreover, Chile has signed many free trade agreements and has recently

entered the OECD group of developed countries (December 2009), being the first South-American

country to do so.748 While even the atrocities committed under Pinochet's dictatorship have finally

been recognized, there's still one problematic national reality that obscures the goals reached by the

transitional democracy:  it  is  the State's relationship to the indigenous peoples inhabiting Chile,

which remains an extremely delicate, still unresolved issue.

As this thesis has tried to demonstrate, Chile's performance in the implementation of international

treaties has been seriously insufficient. This is demonstrated by the recent call for a new country

report,  to be submitted by the government to  the International  Labor Office within September

2011.749 Implementation  procedures  of  the  different  international  obligations  derived  from

international  documents  on  indigenous  rights  (especially  ILO  Convention  169  and  the  UN

Declaration on the Rights of Indigenous Peoples) at national level were not applied in good faith.

What are the reasons of the country' s difficulties in applying indigenous rights? Is it unwillingness,

or rather incapacity? 

Chile  still  seems “immature”  to  be able  to  duly  and fully  apply  indigenous  rights.  Its  young

democracy seems to be passing through the difficult phase of adolescence, characterized by acute

rebel tendencies. The next few paragraphs contain six hypotheses, that will help in reconstructing

the range of possible reasons that contributed to Chile's failure to comply with the obligations taken

under international law. Through these hypotheses, the explanation of why, notwithstanding the

good reputation of the Chilean democratic system, such a big “pluralism deficit” came to surface in

the country's relationship with indigenous peoples.

747 Jorge Contesse S., "The rebel democracy: a look into the relationship between the Mapuche and the Chilean State",
26 Chicano-Latino L. Rev 2006: 131.

748 "Ya  es  oficial:  Confirman  ingreso  de  Chile  a  la  OCDE",  15  December  2009.  Available  online  at:
http://www.radiobiobio.cl/2009/12/15/ya-es-oficial-chile-ingresa-a-la-ocde/

749 Victor Toledo Llancaqueo, "Chile debera' repetir examen ante OIT en 2011 por Convenio 169. El imperativo del
dialogo".  16  February  2011.  Available  online  at:  http://www.politicaspublicas.net/panel/c169noticias/728-chile-
convenio169-chile-repite-examen-2011.html
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1. THE INTERNATIONAL MONITORING SYSTEM REVEALS THE IMMATURITY OF

CHILE'S DEMOCRACY

The problem of  the  implementation  of  international  human rights  goes  to  the  very nature  of

international  law,  a  consensual  arrangement  based  on  reciprocity,  which  realization  requires

cooperation  from  politicians.  “The  report  system  is the  prevalent  system  for  overseeing  the

realization of human rights in Contracting States. For many, this is cited as a reason why human

rights, indeed even international law, lack teeth. However, the benefit of the system lies in publicity:

many States  are  reluctant  to  be identified  as  an  example  of  bad  practice  on  the international

arena.”750

According to Article 22 of the ILO Constitution, a State party to an ILO Convention shall submit

reports  to  the  International  Labor  Office  on  the  implementation  of  the  provisions  of  that

Convention. An initial report shall be submitted after one year from ratification, and then present

periodical reports (every five years), unless the Committee requests the submission of additional

reports in certain situations. The Committee of Experts on the Application of Conventions and

Recommendations (CEACR), the main supervisory body of the organization, analyzes the reports

submitted by States. Every year, the Committee issues an Annual Report with observations on the

application of ILO Conventions by State-Parties. 

No proper  sanctions are foreseen for  States'  failure to comply with  international  human rights

treaties as is ILO Convention 169. The Annual Report, together with representations by workers'

and  employers'  organizations  to  the  International  Labor  Office  and  State  complaints  of  non-

observance (Articles 24 and 26 of the ILO Constitution, respectively), are the only “soft sanctions”

applicable to States that do not apply the Convention's provisions. However, as the Chilean case

demonstrates, the power of publicity and of that set of values on which the international system  is

based (centered on good faith), resides in the creation of a system of “checks and balances” through

which  the  supervisory  bodies  of  international  organizations  check  the  States'  compliance,  and

publish the results of their supervisory action.

The fact that Chile has been called to repeat its exam before the Committee of Experts in 2011 is a

clear message that its application of ILO Convention 169 has been insufficient, and unmasks the

lack of will, or the lack of capacity (or the lack of both) to comply with international standards on

indigenous peoples' rights.

750 Rhona K.M. Smith, "Textbook on international human rights", 4th edition. Oxford University Press (2010): 150.
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2. THE PARADOX OF THE DEMOCRATIC TRANSITION

The paradox  of  the Chilean democratic  transition consists  in  the  engagement  with  democratic

institutions (since 1989) but in the maintenance of an insufficient degree of pluralism and effective

channels of participation for certain social sectors. 

While during the dictatorship the Mapuche were an oppressed social  group among others,  the

democratic transition seemed to imply the opening of a new era in relations between indigenous

peoples and the State. The Agreement of Nueva Imperial (1989), in which the left-wing candidate to

the Presidency and future President Patricio Aylwin promised to amend the Chilean Constitution for

adding a recognition of indigenous peoples' rights, to ratify ILO Convention 169, to create a Special

Commission for the elaboration of an Indigenous Law and to create a special body for indigenous

peoples'  representation  within  the  State  (the  future  National  Corporation  for  Indigenous

Development, CONADI), created many hopes and expectations. However, the Agreement revealed

to be more functional to electoral propaganda than to the substantial improvement of indigenous

peoples' situation. 

Although the creation of the Indigenous Law No 19.253 (1993), whose provisions were supposedly

inspired by the adoption of ILO Convention 169, was initially regarded as a great success for the

renewal of relations between the State and indigenous peoples, its application revealed the Law's

weaknesses,  starting  to  generate  frustration  since  its  early  years.  Especially  the  insufficient

effectiveness of the provisions on political and participation rights, and of those concerning land

and control over  natural  resources, generated indigenous peoples' dissatisfaction and frustration

with  the  Law.  Such  sentiments,  provoked by the State's  insistence in  marginalizing  its  native

peoples, lead to the breakout of a new form of social protest, related to indigenous claims.751 

As  this  thesis  demonstrated,  the  Chilean  democratic transition  created  a  weak,  “protected”

democracy,  which is characterized by a “feckless pluralism”.752 Democracy does not just imply

elections, but also an adequate level of pluralism in order, at least, to allow indigenous peoples'

aspirations to intervene and participate in the democratic decision-making process. Instead, Chile

nowadays presents  a  scenery in  which a class of  political  elites,  cut  off  from the citizenry in

practice,  renders  the  whole  political  life  an  empty process.  In  other  words,  representation  of

indigenous peoples did not find a place within the process of transition to democracy initiated by

Chile in 1989. Given the fact that real pluralism is still an underdeveloped aspect of the Chilean

751 Jorge Contesse S., Op.cit.: 135.
752 Ibid.: 150.
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political  life,  it  could  be  affirmed  that,  due  to  systemic  incapacity  rather  than  political

unwillingness, the country's democracy is not capable of applying indigenous rights appropriately.

3. THE CLASH BETWEEN (INTERNATIONAL) THEORY AND (NATIONAL) PRACTICE

International human rights bodies, like the Committee of Experts of the ILO and the bodies of the

Inter-American  system on human rights,  have  been fundamental  actors  in  the development  of

international standards on indigenous rights. The Inter-American Court (based in San Josè, Costa

Rica), in particular, has played a crucial role in the development of a fundamental jurisprudence for

the protection of indigenous collective rights. 

The last decades have seen the making of a series of efforts, at the international level, towards the

reestablishment of indigenous peoples' dignity and equality with respect to the rest of society. These

efforts started mainly within two different forums: the United Nations Organization (UNO) and the

International Labor Organization (ILO). Within the former, a shift  from individual to collective

rights happened, that was mediated by the insertion of the right to self-determination in Article 1

common to the International Covenants of 1966, the one on political and civil rights and the other

on  economic,  social  and  cultural  rights.  UN  bodies  and  forums  initially  lacked  participative

instances open to indigenous peoples' representatives. This changed with the establishment of the

Working Group on Indigenous Peoples (WGIP), which became the largest UN forum ever, at least

before the creation of the Permanent Forum on Indigenous Issues in 2000.753 Within the ILO, a shift

from an integrative approach (clearly reflected in  Convention No 107) to a more participative

approach (reflected in ILO Convention No 169) was pushed through.

These changes in focus, however, could not be easily transposed to the national level in the Chilean

case.  Here,  indigenous  peoples'  participation  within  a  pluralistic  democracy  is  still  far  from

becoming reality. The long path towards the ratification of ILO Convention 169, which was marked

by various attempts to challenge the instrument's constitutionality (two controls of constitutionality

by the Constitutional Court and one interpretative declaration), is just one sign of the reluctance

with which the Chilean institutionalism adopted, after twenty years of debate, the most advanced

binging instrument on indigenous peoples' rights. The reticence in amending the constitutional text

in favor of the insertion of a recognition of indigenous peoples and their rights is another important

message about the “Chilean way” to deal with the indigenous peoples living within its borders.

753 "UN  Permanent  Forum  on  Indigenous  Issues",  official website  available  online  at:
http://www.un.org/esa/socdev/unpfii/
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The violation of numerous individual rights at national level, moreover, adds to this reticence to

recognize collective rights, epitomized by the refusal of the term “peoples” both in the Indigenous

Law (1993) and in  the  recognition  of  rights  enshrined by the latest  draft  of  the  still  pending

constitutional reform (2009). Among the most evident violations of individual human rights there is

that of equality before the law, especially in the case of the Mapuche leaders prosecuted under the

Anti-Terrorist  Law No  18.314  of  1984.  Prosecution  of  these  individuals  under  this  regulation

constitutes a blatant violation of the right to equality before the law, especially since it is applied in

a discriminatory way against the Mapuche,754 and since this law should have been modified, or

better abrogated, a long time ago.755

Clearly, there is a tension between the effort made by international instruments and organizations

for reestablishing the position of the excluded and the national state of things that, notwithstanding

the passing of two decades since the end of the dictatorship, has not established an adequate level of

pluralism. The contrast between (international) theory and (national) practice is particularly evident

in the case of the rights to consultation and participation. The standards established by international

law seem to be too grandiose for being applied in reality, at least in Chile. Here, Decree No 124 of

the Ministry of Planning transposed the duty to consult  into the national system, resulting in a

serious distortion of the scope of this fundamental duty.756

On the one hand, we may think that, as long as individual rights (such as equality before the law

and  non-discrimination)  are  not  granted  at  national level,  it  is  too  early  even  to  attempt  the

application of collective guarantees (like land and participation rights) to relations between the

Chilean State and the indigenous peoples inhabiting its territory. However, bearing in mind that

human rights  are  universal,  indivisible  and interconnected,  the  correct  thinking should be that

overcoming individual rights' violations is as important as applying the newest collective rights

formulations (the right to collective land ownership, established by the Inter-American Court in the

Awas Tingni case, 2001), since in the case of indigenous peoples this right bridges the realization of

a  full  range  of  other  fundamental  rights  for  indigenous  peoples  (the  right  to  dignity,  cultural

survival, economic, social and cultural rights etc.).

754 See:  “Informe acusa el Estado chileno de discriminar a los mapuche”, El Diario de Concepciòn, 16 February 2011.
Available online at: http://www.diarioconcepcion.cl/index.html?2011021601#

755 A law adopted in times of dictatorship (even if it was modified as soon as the transition began) should not have been
maintained in force in times of democracy. Even more importantly, it should not have been applied in times of
democracy, especially if in a discriminatory way.

756 Articles 6 and 7 of ILO Convention 169 contain the right to be consulted and the right to political participation,
respectively. See Chapter IV and V of the present work.
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4. THE  CONFLICT  BETWEEN  INTERNATIONAL  LAW  AND  ECONOMIC

INTERESTS

The prescriptions of international law, when entering the Chilean legal order, also clash with the

“deregulation”  that  characterizes  the  neo-liberal  economic  model,  forcefully  implanted  in  the

country during Pinochet's military government. Indigenous peoples' rights constitute an obstacle to

the expansion of this model, which is based upon the exploitation of the natural resources present,

in abundant quantities, on indigenous territories in Northern and Southern Chile. Mining is pushing

for expanding in the next decades, against the will and in violation of the indigenous rights of the

Aymaras, while forestry enterprises, fishery and hydroelectric plants have proliferated in the last

few decades in violation of the rights to land and control over natural resources of the Mapuche

people. 

This conflict has been rendered particularly acute by the presence of a small group of very rich and

influential elites, which control the exploitation of Chile's natural resources: the Falabella and the

Luksič families control enormous sums of capital in mining, while the Mattes and Angelinis are

deeply involved in the forest and cellulose industries and, to a certain degree, in the energy sector.

These families  form an economic elite,  which is very influential  in the State's  political  realm.

Economic power has allowed them to exert their influence on political parties, and to influence the

decision-making process every time they wanted to implement their investment projects on national

territory, be they on indigenous land or not.

In  a  range  of  cases,  however,  international  law  has had  a  considerable  impact  on  national

jurisprudence,  especially  in  those  cases  judged  by  Chilean  regional  Courts  of  Appeal.  ILO

Convention 169 has been successfully applied in particular by the Courts of Appeal of Southern

Chile (sitting in the cities of Concepciòn, Temuco, Valdivia and Puerto Montt), which are more

“sensitive” to the indigenous question, since the rural Mapuche population (more than half – around

60%  -  of  the  total  population  migrated  to  the  capital  city  of  Santiago  de  Chile)  is  mainly

concentrated in that provinces. Some cases judged by these Courts have been great successes for

indigenous peoples, especially with respect to the State's duty to consult them, as established by

international standards, in cases related to the indigenous rights on natural resources757, territorial

rights758 and to investment projects that were being planned on Mapuche land.759 Only in three cases

757 Case of "Agua Mineral Chusmiza" against the Aymara and Atacameña communities (April 2008). 
758 Case of the Machi Francisca Linconao against "Forestal Palermo"(September 2009).
759 Cases of the "Lof"  Palguin against the COREMA of Araucanìa (January 2010), of the Mapuche community of

Quepe against the Minsitry of Public Works (May 2010), of the "Pepiukelen" community of Pargua against the
salmon breeding industry "Los Fiordos" (July 2010), of the "Puquiñe community against the Municipality of Lanco
(August 2010), of the "Chilcoco" community against the Municipality of Arauco in the case of mount Colo-Colo
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did the Courts of Appeal judge against the interests of indigenous peoples.760

In front of the Supreme Court, however, the situation has been less favorable to indigenous peoples

than at the lower level. It could be affirmed that the Supreme Court, which is supposed to be the

independent  judicial  body  per  excellence,  has  shown a  serious  problem  of  “jurisprudential

schizophrenia”.761 The “Palguin” case (June 2010), in which the Court reverted the judgment of the

Court  of  Appeal  of  Temuco  (January  2010),  although  the  latted  judgment  was  perfectly  in

accordance with international standards on indigenous rights, is the most striking case. The “Celco”

case was closed in December 2010 by a decision of the Supreme Court to confirm the judgment

issued by the Court of Appeal of Valdivia (June 2010), already not favorable to indigenous peoples.

It is possible to argue that these judgments of the Supreme Court have had, and will possibly have,

an effect on the latest (the case of the Cayucupil hydroelectric plant and the case of the Airport of

Temuco)  and  future  judgments  of  the  Courts  of  Appeal.  Such  an  incoherent  approach of  the

Supreme Court does certainly not constitute a guideline, nor an encouraging conduct for the work

of the lower courts.

5. ALL BRANCHES OF THE STATE POSE OBSTACLES TO THE REALIZATION OF

INDIGENOUS RIGHTS

As this thesis has tried to demonstrate, the Chilean legal and political system is not an encouraging

environment for the recognition and realization of indigenous rights. Indigenous rights standards

elaborated at  the international  level  have encountered numerous obstacles throughout  the three

branches of government. This meant real difficulties for those rights in penetrating the Chilean

institutions and in benefiting the indigenous peoples inhabiting this country.

There  first  an  overarching  and  symbolic  problem:  the  missing  constitutional  recognition  of

indigenous  peoples  and  their  rights  in  the  Constitutional  text,  since the  Agreement  of  Nueva

Imperial  (1989). At this point, however, many indigenous representatives and organizations argue

that they prefer the lack of constitutional recognition, rather than the adoption of a draft, which is

not consulted with indigenous peoples and which only contains a partial, distorted recognition of

indigenous rights. A recognition of this kind would certainly constitute a locking-up of indigenous

(August 2010), 
760 In the Celco case (June 2010), in the case of the community Puquiñe against the mini-hydroelectric plant Cayucupil

(December 2010) and in the case of the new airport of Temuco (January 2011).
761 Alexandra Tomaselli,  "Reformas Legales y derechos indigenas en Chile. Què tal estamos con el Convenio 169

OIT?". Paper presented at the XIV Encuentro de Latinoamericanistas Españoles, Santiago de Compostela 15-18
September 2010, kindly provided by the author (atomaselli@eurac.edu).
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peoples' rights, an obstacle to the struggle of future generations for the genuine recognition of their

indigenous rights. Given the difficulty to reach a consensus and to adopt a satisfactory amendment

for  all  parts,  the  debate  on  the  constitutional  reform  has  lately  been  put  aside,  even  if  the

government returns on it occasionally (just to show that it is still concerned with indigenous issues).

Further analyzing the legislative level, it  may be affirmed that the main instruments adopted in

order to apply international law provisions, both the Indigenous Law No 19.253 (1993) and Decree

No 124 on the regulation of the duty to consult (2009), have constituted a distortion of the rights

established by ILO Convention 169.

At level  of  the executive power,  the most  evident limitation of  the Chilean institutionalism is

certainly the unwillingness, more than the incapacity, demonstrated in applying the duty to consult

with indigenous peoples. This unwillingness is clearly visible in the curtailment of the scope of this

duty in Decree No 124, which regulates consultation within the national legal order, especially with

relation to administrative measures. The Decree excludes from that duty the main public organs

which deal with indigenous issues (Municipalities and public enterprises, among others); it also

excludes investment projects, which are among the initiatives that cause the strongest opposition

among the inhabitants of indigenous territories. Consultation in these cases is considered “optional”,

while the duty is discharged onto sectoral regulations, such as the system of environmental impact

evaluation (Sistema de Evaluaciòn de Impacto Ambiental, SEIA).

Other limitations encountered at the executive level are linked to the weak and improper protection

regime in the field of land rights by the Fund for Indigenous Lands and Waters (Fundo de Tierras y

Aguas Indìgenas, FTAI), among others.

At the judicial level, serious obstacles have been encountered in the protection of the rights of

indigenous individuals, especially the right to equality before the law and non-discrimination. The

application of the Anti-terrorist law has been the most evident problem in the different treatment

given  to  the  Mapuche before  national  courts.  The application of  this  law to  Mapuche leaders

accused of minor crimes, such as arson, has opened the way to a process of criminalization of the

conflict  between the State and the Mapuche people,  which  has exacerbated the discriminatory

treatment given to them on base of ethnic reasons, including the application of preventive prison,

the double prosecution of the accused both by civil and military tribunals, and their conviction with

more serious penalties than under the current penal code.
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6.  ALIENATION OF THE CHILEAN SOCIETY VIS-A-VIS THE “MAPUCHE CONFLIT”

The  Chilean  society  is  profoundly  confused  vis-a-vis  the  conflict  between  the  State  and  the

Mapuche. It is arguable that this reaction, a sort of alienation, is linked to the problematic, kind of

traumatic relationship of the Chileans to their identity and historical origin.

In general, there is a much better knowledge of the Mapuche cause for indigenous rights, and of the

real conditions in which this people lives, in the South of the country, especially in the VIII, IX and

X Regions, where the most rural indigenous population is concentrated. Even if a great percentage

of the Mapuche (about 60%) today lives in Santiago, there is not a real and diffused interest in the

Mapuche cause for indigenous rights in the urban context, apart within circumscribed academic,

intellectual and cultural realities.

In this respect, it has to be noted that the Mapuche inhabiting the capital do not actively take part in

the “conflict”, and are generally not directly involved neither in the anti-capitalist struggle for the

recuperation of land in Southern Chile, nor in the vindication of the dignity and rights of their

people.  Like  many other  poor  peasants,  they migrated into  the  capital  city in  order  to  get  an

occupation and to improve their economic situation, especially when their families of origin had not

benefited from land restitution, or had been assigned an unproductive piece of land. The fact that

the  non-indigenous  population  of  Southern  Chile  has a  better  understanding  of  the  Mapuche

question is reflected in the support given by Courts of Appeal of the cities located in that part of the

country (Concepciòn, Temuco, Validivia and Puerto Montt).

Why is the most part of the Chilean society so alienated before the conflict involving the Mapuche,

the State and enterprises exploiting natural resources? There are many social and cultural reasons

that influence this tendency. First of all, it should not be forgotten that Chile came out of the longest

and most cruel dictatorship in Latin America, which clearly “washed the brains” of many of those

that did not go into exile abroad. Moreover, it has been documented that the mainstream media (El

Mercurio),  and  its  owner  (Mr.  Augustìn  Edwards  Eastman)  have  been  directly  involved  in

furthering the military coup of 1973, that overthrew the democratically elected socialist President

Salvador Allende Gossens, bringing Augusto Pinochet Ugarte to power.762

The media have played a particularly important role in influencing public opinion on the issue of

the conflict between the State and the Mapuche: media reports of violent indigenous attacks on land

property and other goods (wood, houses and cabins), “have alienated the non-indigenous Chilean

population”, confusing their minds on the plight of the Mapuche and other indigenous cultures,

762 On the role played by Augustìn Edwards's newspaper "El Mercurio" in recent Chilean history, see the following
documentary: http://vimeo.com/2426402

173



“creating a cultural  gap that  may soon be too wide to breach.”763 In  particular,  the media has

inculcated the idea of the “Mapuche conflict”, forgetting that every conflict always involves more

than just one part. 

The episodes of violence occurred in confrontations between Mapuche activists and police forces,

which even registered the death of three young men (who were by police officials), did not upset the

Chilean public opinion, so influenced by the mainstream media (the newspapers of the EMOL web),

very much. Compared to the death of the young Carlo Giuliani, who was shot by a policemen

during the demonstrations against the G8 meeting at Genoa (July 2001), whose death generated

huge polemics within the Italian and European civil society, the death of these three Mapuche by

hands of public officials went relatively unnoticed (at least among the majority of non-indigenous

masses).

Another factor that has contributed to the alienation of the majority of non-indigenous population

before the indigenous question is the creole version of history taught at schools (one that still uses

terms like “the pacification of Araucanìa” to indicate the military occupation occurred between

1861 and 1883, through which Mapu was forcibly annexed to Chile). Significant, in this case, is the

prize-giving, in 1990, to the Chilean historian Sergio Villalobos, who stated that Chile is of an

enormous homogeneity, that the Chileans behave the same way in Arica and Punta Arenas (two

towns at  the Northern and Southern extremities  of  Chile,  respectively),  that  everybody speaks

Spanish and that the languages of the ethnic groups are in decadence, and that an advanced culture

would have prevailed on another, less developed culture.764

The nationalist discourse were even strengthening during the current term of the government. The

earthquake of 27 February and the miraculous salvation of the 33 miners trapped in the mine of San

Jose',  both  occurred  in  2010,  have  been  occasions  in  which  a  strong  sentiment  of  national

membership (chilenidad) was furthered by President Sebastian Piñera and his new government.

This sentiment is kept alive, every year, by the public holiday of 18 September (the anniversary of

the foundation of the Republic). Nationalism is, clearly, a legacy of the military government. In the

days of the dictatorship, Augusto Pinochet stated that those that were born on the Chilean soil all

had a common cultural and historic ancestor, and formed part of “the monolithic block of national

membership” (el block monolitico de la chilenidad).765 Today, for all the reasons explained above,

763 Alexandra  Tomaselli,  "The  Mapuche  Resolve",  published  on  Academia  47  (2008):  14.  Available  online  at:
http://webfolder.eurac.edu/EURAC/Publications/Academia/ACADEMIA-online/ACADEMIA-47/Academia-47.pdf

764 Declarations of the historian to the newspapers "El Llanquihue" (on 15 October 2001) and "El Mercurio" (on 14
May 2002). Cited by Matìas Meza-lopehandìa Glaesser in "Territorio y Autonomìa de los Pueblos Originarios en
Chile. Una mirada desde el ordenamiento juridico chileno y la urgencia del Reconocimiento", Santiago de Chile
(2008). Document kindly provided by Hernando Silva of Observatorio Ciudadano (Temuco): 107.

765 Discourse pronounced by Augusto Pinochet on 12 October 1973, cited by Matìas Meza-Lopehandìa, Ibid.
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this tendency to say “we are all Chileans” is still quite widespread. 

7. CONCLUDING REMARKS

Clearly, the members of the most politically active sector of the Mapuche society do not resign to

consider themselves Chileans. Many of them did never feel Chileans, and won't feel as such until

they are taken into consideration in decision-making processes, treated as citizens that have the

same rights and dignity of the rest of citizenry before the Courts, and their collective rights as

members of an indigenous people are duly recognized and granted respect.

Until  the Chilean State does not stop looking at diversity as a problem, instead as an immense

resource for a country, conflicts with the Mapuche people will not come to an end. Divisions of a

social, economic and cultural character still profoundly divide the Chilean society. As a result of the

historical process that led to the foundation of the Chilean State, the Mapuche were marginalized

and reduced to the poorest among the poor. 

For a number of reasons, explained in this conclusive chapter, international instruments ratified by

Chile did not produce the hoped results. It may be argued that the country is still not sufficiently

“accustomed to democracy” as to allow the preservation and protection of diversities, and that its

masses are  not  critical  enough for  supporting the cause for  indigenous rights  yet,  in  favor  of

numerically significant sectors of their own society.

Notwithstanding the “immaturity” of the Chilean democracy, some movements in favor of the rights

of  the  Mapuche  flourished  lately,  especially  among  the  younger  generations.  Young  people,

indigenous as well as non-indigenous, are increasingly concerned with the Mapuche struggle for

indigenous  rights.  This  happened  because  the  Mapuche  youth  had  increased  access  to  higher

education, and because indigenous as well as non-indigenous youth is increasingly influenced by

international tendencies, while contacts with civil society movements abroad have become more

frequent.

Currently, the situation is one in which the government  wants to appear “a good student”, ratifying

international instruments on human rights, but still attempts to change the rules of the game within

its borders, in order to render the content of those instruments void, and still insists in perpetrating

policies of assimilation, discrimination, exclusion and inequality. The hope, thus, resides in future

generations,  which  could  be  capable  of  changing  the current  situation  in  favor  of  indigenous

peoples. 
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IX
ANNEXES

ANNEX No I

C169 Indigenous and Tribal Peoples Convention, 1989 
Convention concerning Indigenous and Tribal Peoples in Independent Countries (Note: Date of coming into force: 05:09:1991.) 
Convention:C169 
Place:Geneva 
Session of the Conference:76 
Date of adoption:27:06:1989 
Subject classification: Indigenous and Tribal Peoples 
Subject: Indigenous and Tribal Peoples 
See the ratifications for this Convention

Display the document in:  French   Spanish
Status: Up-to-date instrument This Convention was adopted after 1985 and is considered up to date. 

The General Conference of the International Labour Organisation, 

Having been convened at Geneva by the Governing Body of the International Labour Office, and
having met in its 76th Session on 7 June 1989, and 

Noting the international standards contained in the Indigenous and Tribal Populations Convention
and Recommendation, 1957, and 

Recalling the terms of the Universal Declaration of Human Rights, the International Covenant on
Economic, Social and Cultural Rights, the International Covenant on Civil and Political Rights, and
the many international instruments on the prevention of discrimination, and 

Considering that the developments which have taken place in international law since 1957, as well
as developments in the situation of indigenous and tribal peoples in all regions of the world, have
made it appropriate to adopt new international standards on the subject with a view to removing the
assimilationist orientation of the earlier standards, and 

Recognising the aspirations of these peoples to exercise control over their own institutions, ways of
life and economic development and to maintain and develop their identities, languages and
religions, within the framework of the States in which they live, and 

Noting that in many parts of the world these peoples are unable to enjoy their fundamental human
rights to the same degree as the rest of the population of the States within which they live, and that
their laws, values, customs and perspectives have often been eroded, and 

Calling attention to the distinctive contributions of indigenous and tribal peoples to the cultural
diversity and social and ecological harmony of humankind and to international co-operation and
understanding, and 

Noting that the following provisions have been framed with the co-operation of the United Nations,
the Food and Agriculture Organisation of the United Nations, the United Nations Educational,
Scientific and Cultural Organisation and the World Health Organisation, as well as of the Inter-
American Indian Institute, at appropriate levels and in their respective fields, and that it is proposed
to continue this co-operation in promoting and securing the application of these provisions, and 

Having decided upon the adoption of certain proposals with regard to the partial revision of the
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Indigenous and Tribal Populations Convention, 1957 (No. 107), which is the fourth item on the
agenda of the session, and 

Having determined that these proposals shall take the form of an international Convention revising
the Indigenous and Tribal Populations Convention, 1957; 

adopts this twenty-seventh day of June of the year one thousand nine hundred and eighty-nine the
following Convention, which may be cited as the Indigenous and Tribal Peoples Convention, 1989; 

PART I. GENERAL POLICY 

Article 1 

1. This Convention applies to: 

(a) tribal peoples in independent countries whose social, cultural and economic conditions
distinguish them from other sections of the national community, and whose status is regulated
wholly or partially by their own customs or traditions or by special laws or regulations; 

(b) peoples in independent countries who are regarded as indigenous on account of their descent
from the populations which inhabited the country, or a geographical region to which the country
belongs, at the time of conquest or colonisation or the establishment of present state boundaries and
who, irrespective of their legal status, retain some or all of their own social, economic, cultural and
political institutions. 

2. Self-identification as indigenous or tribal shall be regarded as a fundamental criterion for
determining the groups to which the provisions of this Convention apply. 

3. The use of the term peoples in this Convention shall not be construed as having any implications
as regards the rights which may attach to the term under international law. 

Article 2 

1. Governments shall have the responsibility for developing, with the participation of the peoples
concerned, co-ordinated and systematic action to protect the rights of these peoples and to guarantee
respect for their integrity. 

2. Such action shall include measures for: 

(a) ensuring that members of these peoples benefit on an equal footing from the rights and
opportunities which national laws and regulations grant to other members of the population; 

(b) promoting the full realisation of the social, economic and cultural rights of these peoples with
respect for their social and cultural identity, their customs and traditions and their institutions; 

(c) assisting the members of the peoples concerned to eliminate socio-economic gaps that may exist
between indigenous and other members of the national community, in a manner compatible with
their aspirations and ways of life. 

Article 3 
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1. Indigenous and tribal peoples shall enjoy the full measure of human rights and fundamental
freedoms without hindrance or discrimination. The provisions of the Convention shall be applied
without discrimination to male and female members of these peoples. 

2. No form of force or coercion shall be used in violation of the human rights and fundamental
freedoms of the peoples concerned, including the rights contained in this Convention. 

Article 4 

1. Special measures shall be adopted as appropriate for safeguarding the persons, institutions,
property, labour, cultures and environment of the peoples concerned. 

2. Such special measures shall not be contrary to the freely-expressed wishes of the peoples
concerned. 

3. Enjoyment of the general rights of citizenship, without discrimination, shall not be prejudiced in
any way by such special measures. 

Article 5 

In applying the provisions of this Convention: 

(a) the social, cultural, religious and spiritual values and practices of these peoples shall be
recognised and protected, and due account shall be taken of the nature of the problems which face
them both as groups and as individuals; 

(b) the integrity of the values, practices and institutions of these peoples shall be respected; 

(c) policies aimed at mitigating the difficulties experienced by these peoples in facing new
conditions of life and work shall be adopted, with the participation and co-operation of the peoples
affected. 

Article 6 

1. In applying the provisions of this Convention, governments shall: 

(a) consult the peoples concerned, through appropriate procedures and in particular through their
representative institutions, whenever consideration is being given to legislative or administrative
measures which may affect them directly; 

(b) establish means by which these peoples can freely participate, to at least the same extent as other
sectors of the population, at all levels of decision-making in elective institutions and administrative
and other bodies responsible for policies and programmes which concern them; 

(c) establish means for the full development of these peoples' own institutions and initiatives, and in
appropriate cases provide the resources necessary for this purpose. 

2. The consultations carried out in application of this Convention shall be undertaken, in good faith
and in a form appropriate to the circumstances, with the objective of achieving agreement or
consent to the proposed measures. 
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Article 7 

1. The peoples concerned shall have the right to decide their own priorities for the process of
development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they
occupy or otherwise use, and to exercise control, to the extent possible, over their own economic,
social and cultural development. In addition, they shall participate in the formulation,
implementation and evaluation of plans and programmes for national and regional development
which may affect them directly. 

2. The improvement of the conditions of life and work and levels of health and education of the
peoples concerned, with their participation and co-operation, shall be a matter of priority in plans
for the overall economic development of areas they inhabit. Special projects for development of the
areas in question shall also be so designed as to promote such improvement. 

3. Governments shall ensure that, whenever appropriate, studies are carried out, in co-operation
with the peoples concerned, to assess the social, spiritual, cultural and environmental impact on
them of planned development activities. The results of these studies shall be considered as
fundamental criteria for the implementation of these activities. 

4. Governments shall take measures, in co-operation with the peoples concerned, to protect and
preserve the environment of the territories they inhabit. 

Article 8 

1. In applying national laws and regulations to the peoples concerned, due regard shall be had to
their customs or customary laws. 

2. These peoples shall have the right to retain their own customs and institutions, where these are
not incompatible with fundamental rights defined by the national legal system and with
internationally recognised human rights. Procedures shall be established, whenever necessary, to
resolve conflicts which may arise in the application of this principle. 

3. The application of paragraphs 1 and 2 of this Article shall not prevent members of these peoples
from exercising the rights granted to all citizens and from assuming the corresponding duties. 

Article 9 

1. To the extent compatible with the national legal system and internationally recognised human
rights, the methods customarily practised by the peoples concerned for dealing with offences
committed by their members shall be respected. 

2. The customs of these peoples in regard to penal matters shall be taken into consideration by the
authorities and courts dealing with such cases. 

Article 10 

1. In imposing penalties laid down by general law on members of these peoples account shall be
taken of their economic, social and cultural characteristics. 

2. Preference shall be given to methods of punishment other than confinement in prison. 
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Article 11 

The exaction from members of the peoples concerned of compulsory personal services in any form,
whether paid or unpaid, shall be prohibited and punishable by law, except in cases prescribed by
law for all citizens. 

Article 12 

The peoples concerned shall be safeguarded against the abuse of their rights and shall be able to
take legal proceedings, either individually or through their representative bodies, for the effective
protection of these rights. Measures shall be taken to ensure that members of these peoples can
understand and be understood in legal proceedings, where necessary through the provision of
interpretation or by other effective means. 

PART II. LAND 

Article 13 

1. In applying the provisions of this Part of the Convention governments shall respect the special
importance for the cultures and spiritual values of the peoples concerned of their relationship with
the lands or territories, or both as applicable, which they occupy or otherwise use, and in particular
the collective aspects of this relationship. 

2. The use of the term lands in Articles 15 and 16 shall include the concept of territories, which
covers the total environment of the areas which the peoples concerned occupy or otherwise use. 

Article 14 

1. The rights of ownership and possession of the peoples concerned over the lands which they
traditionally occupy shall be recognised. In addition, measures shall be taken in appropriate cases to
safeguard the right of the peoples concerned to use lands not exclusively occupied by them, but to
which they have traditionally had access for their subsistence and traditional activities. Particular
attention shall be paid to the situation of nomadic peoples and shifting cultivators in this respect. 

2. Governments shall take steps as necessary to identify the lands which the peoples concerned
traditionally occupy, and to guarantee effective protection of their rights of ownership and
possession. 

3. Adequate procedures shall be established within the national legal system to resolve land claims
by the peoples concerned. 

Article 15 

1. The rights of the peoples concerned to the natural resources pertaining to their lands shall be
specially safeguarded. These rights include the right of these peoples to participate in the use,
management and conservation of these resources. 

2. In cases in which the State retains the ownership of mineral or sub-surface resources or rights to
other resources pertaining to lands, governments shall establish or maintain procedures through
which they shall consult these peoples, with a view to ascertaining whether and to what degree their

181



interests would be prejudiced, before undertaking or permitting any programmes for the exploration
or exploitation of such resources pertaining to their lands. The peoples concerned shall wherever
possible participate in the benefits of such activities, and shall receive fair compensation for any
damages which they may sustain as a result of such activities. 

Article 16 

1. Subject to the following paragraphs of this Article, the peoples concerned shall not be removed
from the lands which they occupy. 

2. Where the relocation of these peoples is considered necessary as an exceptional measure, such
relocation shall take place only with their free and informed consent. Where their consent cannot be
obtained, such relocation shall take place only following appropriate procedures established by
national laws and regulations, including public inquiries where appropriate, which provide the
opportunity for effective representation of the peoples concerned. 

3. Whenever possible, these peoples shall have the right to return to their traditional lands, as soon
as the grounds for relocation cease to exist. 

4. When such return is not possible, as determined by agreement or, in the absence of such
agreement, through appropriate procedures, these peoples shall be provided in all possible cases
with lands of quality and legal status at least equal to that of the lands previously occupied by them,
suitable to provide for their present needs and future development. Where the peoples concerned
express a preference for compensation in money or in kind, they shall be so compensated under
appropriate guarantees. 

5. Persons thus relocated shall be fully compensated for any resulting loss or injury. 

Article 17 

1. Procedures established by the peoples concerned for the transmission of land rights among
members of these peoples shall be respected. 

2. The peoples concerned shall be consulted whenever consideration is being given to their capacity
to alienate their lands or otherwise transmit their rights outside their own community. 

3. Persons not belonging to these peoples shall be prevented from taking advantage of their customs
or of lack of understanding of the laws on the part of their members to secure the ownership,
possession or use of land belonging to them. 

Article 18 

Adequate penalties shall be established by law for unauthorised intrusion upon, or use of, the lands
of the peoples concerned, and governments shall take measures to prevent such offences. 

Article 19 

National agrarian programmes shall secure to the peoples concerned treatment equivalent to that
accorded to other sectors of the population with regard to: 
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(a) the provision of more land for these peoples when they have not the area necessary for providing
the essentials of a normal existence, or for any possible increase in their numbers; 

(b) the provision of the means required to promote the development of the lands which these
peoples already possess. 

PART III. RECRUITMENT AND CONDITIONS OF EMPLOYMENT 

Article 20 

1. Governments shall, within the framework of national laws and regulations, and in co-operation
with the peoples concerned, adopt special measures to ensure the effective protection with regard to
recruitment and conditions of employment of workers belonging to these peoples, to the extent that
they are not effectively protected by laws applicable to workers in general. 

2. Governments shall do everything possible to prevent any discrimination between workers
belonging to the peoples concerned and other workers, in particular as regards: 

(a) admission to employment, including skilled employment, as well as measures for promotion and
advancement; 

(b) equal remuneration for work of equal value; 

(c) medical and social assistance, occupational safety and health, all social security benefits and any
other occupationally related benefits, and housing; 

(d) the right of association and freedom for all lawful trade union activities, and the right to
conclude collective agreements with employers or employers' organisations. 

3. The measures taken shall include measures to ensure: 

(a) that workers belonging to the peoples concerned, including seasonal, casual and migrant
workers in agricultural and other employment, as well as those employed by labour contractors,
enjoy the protection afforded by national law and practice to other such workers in the same sectors,
and that they are fully informed of their rights under labour legislation and of the means of redress
available to them; 

(b) that workers belonging to these peoples are not subjected to working conditions hazardous to
their health, in particular through exposure to pesticides or other toxic substances; 

(c) that workers belonging to these peoples are not subjected to coercive recruitment systems,
including bonded labour and other forms of debt servitude; 

(d) that workers belonging to these peoples enjoy equal opportunities and equal treatment in
employment for men and women, and protection from sexual harassment. 

4. Particular attention shall be paid to the establishment of adequate labour inspection services in
areas where workers belonging to the peoples concerned undertake wage employment, in order to
ensure compliance with the provisions of this Part of this Convention. 
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PART IV. VOCATIONAL TRAINING, HANDICRAFTS AND RURAL INDUSTRIES 

Article 21 

Members of the peoples concerned shall enjoy opportunities at least equal to those of other citizens
in respect of vocational training measures. 

Article 22 

1. Measures shall be taken to promote the voluntary participation of members of the peoples
concerned in vocational training programmes of general application. 

2. Whenever existing programmes of vocational training of general application do not meet the
special needs of the peoples concerned, governments shall, with the participation of these peoples,
ensure the provision of special training programmes and facilities. 

3. Any special training programmes shall be based on the economic environment, social and cultural
conditions and practical needs of the peoples concerned. Any studies made in this connection shall
be carried out in co-operation with these peoples, who shall be consulted on the organisation and
operation of such programmes. Where feasible, these peoples shall progressively assume
responsibility for the organisation and operation of such special training programmes, if they so
decide. 

Article 23 

1. Handicrafts, rural and community-based industries, and subsistence economy and traditional
activities of the peoples concerned, such as hunting, fishing, trapping and gathering, shall be
recognised as important factors in the maintenance of their cultures and in their economic self-
reliance and development. Governments shall, with the participation of these people and whenever
appropriate, ensure that these activities are strengthened and promoted. 

2. Upon the request of the peoples concerned, appropriate technical and financial assistance shall be
provided wherever possible, taking into account the traditional technologies and cultural
characteristics of these peoples, as well as the importance of sustainable and equitable development.

PART V. SOCIAL SECURITY AND HEALTH 

Article 24 

Social security schemes shall be extended progressively to cover the peoples concerned, and applied
without discrimination against them. 

Article 25 

1. Governments shall ensure that adequate health services are made available to the peoples
concerned, or shall provide them with resources to allow them to design and deliver such services
under their own responsibility and control, so that they may enjoy the highest attainable standard of
physical and mental health. 

2. Health services shall, to the extent possible, be community-based. These services shall be
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planned and administered in co-operation with the peoples concerned and take into account their
economic, geographic, social and cultural conditions as well as their traditional preventive care,
healing practices and medicines. 

3. The health care system shall give preference to the training and employment of local community
health workers, and focus on primary health care while maintaining strong links with other levels of
health care services. 

4. The provision of such health services shall be co-ordinated with other social, economic and
cultural measures in the country. 

PART VI. EDUCATION AND MEANS OF COMMUNICATION 

Article 26 

Measures shall be taken to ensure that members of the peoples concerned have the opportunity to
acquire education at all levels on at least an equal footing with the rest of the national community. 

Article 27 

1. Education programmes and services for the peoples concerned shall be developed and
implemented in co-operation with them to address their special needs, and shall incorporate their
histories, their knowledge and technologies, their value systems and their further social, economic
and cultural aspirations. 

2. The competent authority shall ensure the training of members of these peoples and their
involvement in the formulation and implementation of education programmes, with a view to the
progressive transfer of responsibility for the conduct of these programmes to these peoples as
appropriate. 

3. In addition, governments shall recognise the right of these peoples to establish their own
educational institutions and facilities, provided that such institutions meet minimum standards
established by the competent authority in consultation with these peoples. Appropriate resources
shall be provided for this purpose. 

Article 28 

1. Children belonging to the peoples concerned shall, wherever practicable, be taught to read and
write in their own indigenous language or in the language most commonly used by the group to
which they belong. When this is not practicable, the competent authorities shall undertake
consultations with these peoples with a view to the adoption of measures to achieve this objective. 

2. Adequate measures shall be taken to ensure that these peoples have the opportunity to attain
fluency in the national language or in one of the official languages of the country. 

3. Measures shall be taken to preserve and promote the development and practice of the indigenous
languages of the peoples concerned. 

Article 29 
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The imparting of general knowledge and skills that will help children belonging to the peoples
concerned to participate fully and on an equal footing in their own community and in the national
community shall be an aim of education for these peoples. 

Article 30 

1. Governments shall adopt measures appropriate to the traditions and cultures of the peoples
concerned, to make known to them their rights and duties, especially in regard to labour, economic
opportunities, education and health matters, social welfare and their rights deriving from this
Convention. 

2. If necessary, this shall be done by means of written translations and through the use of mass
communications in the languages of these peoples. 

Article 31 

Educational measures shall be taken among all sections of the national community, and particularly
among those that are in most direct contact with the peoples concerned, with the object of
eliminating prejudices that they may harbour in respect of these peoples. To this end, efforts shall be
made to ensure that history textbooks and other educational materials provide a fair, accurate and
informative portrayal of the societies and cultures of these peoples. 

PART VII. CONTACTS AND CO-OPERATION ACROSS BORDERS 

Article 32 

Governments shall take appropriate measures, including by means of international agreements, to
facilitate contacts and co-operation between indigenous and tribal peoples across borders, including
activities in the economic, social, cultural, spiritual and environmental fields. 

PART VIII. ADMINISTRATION 

Article 33 

1. The governmental authority responsible for the matters covered in this Convention shall ensure
that agencies or other appropriate mechanisms exist to administer the programmes affecting the
peoples concerned, and shall ensure that they have the means necessary for the proper fulfilment of
the functions assigned to them. 

2. These programmes shall include: 

(a) the planning, co-ordination, execution and evaluation, in co-operation with the peoples
concerned, of the measures provided for in this Convention; 

(b) the proposing of legislative and other measures to the competent authorities and supervision of
the application of the measures taken, in co-operation with the peoples concerned. 

PART IX. GENERAL PROVISIONS 

Article 34 
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The nature and scope of the measures to be taken to give effect to this Convention shall be
determined in a flexible manner, having regard to the conditions characteristic of each country. 

Article 35 

The application of the provisions of this Convention shall not adversely affect rights and benefits of
the peoples concerned pursuant to other Conventions and Recommendations, international
instruments, treaties, or national laws, awards, custom or agreements. 

PART X. FINAL PROVISIONS 

Article 36 

This Convention revises the Indigenous and Tribal Populations Convention, 1957. 

Article 37 

The formal ratifications of this Convention shall be communicated to the Director-General of the
International Labour Office for registration. 

Article 38 

1. This Convention shall be binding only upon those Members of the International Labour
Organisation whose ratifications have been registered with the Director-General. 

2. It shall come into force twelve months after the date on which the ratifications of two Members
have been registered with the Director-General. 

3. Thereafter, this Convention shall come into force for any Member twelve months after the date
on which its ratification has been registered. 

Article 39 

1. A Member which has ratified this Convention may denounce it after the expiration of ten years
from the date on which the Convention first comes into force, by an act communicated to the
Director-General of the International Labour Office for registration. Such denunciation shall not
take effect until one year after the date on which it is registered. 

2. Each Member which has ratified this Convention and which does not, within the year following
the expiration of the period of ten years mentioned in the preceding paragraph, exercise the right of
denunciation provided for in this Article, will be bound for another period of ten years and,
thereafter, may denounce this Convention at the expiration of each period of ten years under the
terms provided for in this Article. 

Article 40 

1. The Director-General of the International Labour Office shall notify all Members of the
International Labour Organisation of the registration of all ratifications and denunciations
communicated to him by the Members of the Organisation. 
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2. When notifying the Members of the Organisation of the registration of the second ratification
communicated to him, the Director-General shall draw the attention of the Members of the
Organisation to the date upon which the Convention will come into force. 

Article 41 

The Director-General of the International Labour Office shall communicate to the Secretary-
General of the United Nations for registration in accordance with Article 102 of the Charter of the
United Nations full particulars of all ratifications and acts of denunciation registered by him in
accordance with the provisions of the preceding Articles. 

Article 42 

At such times as it may consider necessary the Governing Body of the International Labour Office
shall present to the General Conference a report on the working of this Convention and shall
examine the desirability of placing on the agenda of the Conference the question of its revision in
whole or in part. 

Article 43 

1. Should the Conference adopt a new Convention revising this Convention in whole or in part,
then, unless the new Convention otherwise provides- 

(a) the ratification by a Member of the new revising Convention shall ipso jure involve the
immediate denunciation of this Convention, notwithstanding the provisions of Article 39 above, if
and when the new revising Convention shall have come into force; 

(b) as from the date when the new revising Convention comes into force this Convention shall cease
to be open to ratification by the Members. 

2. This Convention shall in any case remain in force in its actual form and content for those
Members which have ratified it but have not ratified the revising Convention. 

Article 44 

The English and French versions of the text of this Convention are equally authoritative.
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ANNEX No II

United Nations Declaration on the Rights of
Indigenous Peoples

 

Adopted by General Assembly Resolution 61/295 on 13 September 2007      

The General Assembly,
Guided by the purposes and principles of the Charter of the United Nations, and good faith in the
fulfilment of the obligations assumed by States in accordance with the Charter,

Affirming that indigenous peoples are equal to all other peoples, while recognizing the right of all
peoples to be different, to consider themselves different, and to be respected as such,

Affirming also that all peoples contribute to the diversity and richness of civilizations and cultures,
which constitute the common heritage of humankind,

Affirming further that all doctrines, policies and practices based on or advocating superiority of
peoples or individuals on the basis of national origin or racial, religious, ethnic or cultural
differences are racist, scientifically false, legally invalid, morally condemnable and socially unjust,

Reaffirming that indigenous peoples, in the exercise of their rights, should be free from
discrimination of any kind,

Concerned that indigenous peoples have suffered from historic injustices as a result of, inter alia,
their colonization and dispossession of their lands, territories and resources, thus preventing them
from exercising, in particular, their right to development in accordance with their own needs and
interests,

Recognizing the urgent need to respect and promote the inherent rights of indigenous peoples which
derive from their political, economic and social structures and from their cultures, spiritual
traditions, histories and philosophies, especially their rights to their lands, territories and resources,

Recognizing also the urgent need to respect and promote the rights of indigenous peoples affirmed
in treaties, agreements and other constructive arrangements with States,

Welcoming the fact that indigenous peoples are organizing themselves for political, economic, social
and cultural enhancement and in order to bring to an end all forms of discrimination and oppression
wherever they occur,

Convinced that control by indigenous peoples over developments affecting them and their lands,
territories and resources will enable them to maintain and strengthen their institutions, cultures and
traditions, and to promote their development in accordance with their aspirations and needs,

Recognizing that respect for indigenous knowledge, cultures and traditional practices contributes to
sustainable and equitable development and proper management of the environment,

Emphasizing the contribution of the demilitarization of the lands and territories of indigenous
peoples to peace, economic and social progress and development, understanding and friendly
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relations among nations and peoples of the world,

Recognizing in particular the right of indigenous families and communities to retain shared
responsibility for the upbringing, training, education and well-being of their children, consistent
with the rights of the child,

Considering that the rights affirmed in treaties, agreements and other constructive arrangements
between States and indigenous peoples are, in some situations, matters of international concern,
interest, responsibility and character,

Considering also that treaties, agreements and other constructive arrangements, and the relationship
they represent, are the basis for a strengthened partnership between indigenous peoples and States,

Acknowledging that the Charter of the United Nations, the International Covenant on Economic,
Social and Cultural Rights (2) and the International Covenant on Civil and Political Rights,2 as well
as the Vienna Declaration and Programme of Action,(3) affirm the fundamental importance of the
right to self-determination of all peoples, by virtue of which they freely determine their political
status and freely pursue their economic, social and cultural development,

Bearing in mind that nothing in this Declaration may be used to deny any peoples their right to self-
determination, exercised in conformity with international law,

Convinced that the recognition of the rights of indigenous peoples in this Declaration will enhance
harmonious and cooperative relations between the State and indigenous peoples, based on
principles of justice, democracy, respect for human rights, non-discrimination and good faith,

Encouraging States to comply with and effectively implement all their obligations as they apply to
indigenous peoples under international instruments, in particular those related to human rights, in
consultation and cooperation with the peoples concerned,

Emphasizing that the United Nations has an important and continuing role to play in promoting and
protecting the rights of indigenous peoples,

Believing that this Declaration is a further important step forward for the recognition, promotion
and protection of the rights and freedoms of indigenous peoples and in the development of relevant
activities of the United Nations system in this field,

Recognizing and reaffirming that indigenous individuals are entitled without discrimination to all
human rights recognized in international law, and that indigenous peoples possess collective rights
which are indispensable for their existence, well-being and integral development as peoples,

Recognizing that the situation of indigenous peoples varies from region to region and from country
to country and that the significance of national and regional particularities and various historical and
cultural backgrounds should be taken into consideration,

Solemnly proclaims the following United Nations Declaration on the Rights of Indigenous Peoples
as a standard of achievement to be pursued in a spirit of partnership and mutual respect:

Article 1
Indigenous peoples have the right to the full enjoyment, as a collective or as individuals, of all
human rights and fundamental freedoms as recognized in the Charter of the United Nations, the
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Universal Declaration of Human Rights(4) and international human rights law.

Article 2
Indigenous peoples and individuals are free and equal to all other peoples and individuals and have
the right to be free from any kind of discrimination, in the exercise of their rights, in particular that
based on their indigenous origin or identity.

Article 3
Indigenous peoples have the right to self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development.

Article 4
Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or
self-government in matters relating to their internal and local affairs, as well as ways and means for
financing their autonomous functions.

Article 5
Indigenous peoples have the right to maintain and strengthen their distinct political, legal,
economic, social and cultural institutions, while retaining their right to participate fully, if they so
choose, in the political, economic, social and cultural life of the State.

Article 6
Every indigenous individual has the right to a nationality.

Article 7
1. Indigenous individuals have the rights to life, physical and mental integrity, liberty and security
of person.
2. Indigenous peoples have the collective right to live in freedom, peace and security as distinct
peoples and shall not be subjected to any act of genocide or any other act of violence, including
forcibly removing children of the group to another group.

Article 8
1. Indigenous peoples and individuals have the right not to be subjected to forced assimilation or
destruction of their culture.
2. States shall provide effective mechanisms for prevention of, and redress for:
(a) Any action which has the aim or effect of depriving them of their integrity as distinct peoples, or
of their cultural values or ethnic identities;
(b) Any action which has the aim or effect of dispossessing them of their lands, territories or
resources;
(c) Any form of forced population transfer which has the aim or effect of violating or undermining
any of their rights;
(d) Any form of forced assimilation or integration;
(e) Any form of propaganda designed to promote or incite racial or ethnic discrimination directed
against them.

Article 9
Indigenous peoples and individuals have the right to belong to an indigenous community or nation,
in accordance with the traditions and customs of the community or nation concerned. No
discrimination of any kind may arise from the exercise of such a right.

Article 10
Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation shall
take place without the free, prior and informed consent of the indigenous peoples concerned and
after agreement on just and fair compensation and, where possible, with the option of return.

Article 11
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1. Indigenous peoples have the right to practise and revitalize their cultural traditions and customs.
This includes the right to maintain, protect and develop the past, present and future manifestations
of their cultures, such as archaeological and historical sites, artefacts, designs, ceremonies,
technologies and visual and performing arts and literature.
2. States shall provide redress through effective mechanisms, which may include restitution,
developed in conjunction with indigenous peoples, with respect to their cultural, intellectual,
religious and spiritual property taken without their free, prior and informed consent or in violation
of their laws, traditions and customs.

Article 12
1. Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and
religious traditions, customs and ceremonies; the right to maintain, protect, and have access in
privacy to their religious and cultural sites; the right to the use and control of their ceremonial
objects; and the right to the repatriation of their human remains.
2. States shall seek to enable the access and/or repatriation of ceremonial objects and human
remains in their possession through fair, transparent and effective mechanisms developed in
conjunction with indigenous peoples concerned.

Article 13
1. Indigenous peoples have the right to revitalize, use, develop and transmit to future generations
their histories, languages, oral traditions, philosophies, writing systems and literatures, and to
designate and retain their own names for communities, places and persons.
2. States shall take effective measures to ensure that this right is protected and also to ensure that
indigenous peoples can understand and be understood in political, legal and administrative
proceedings, where necessary through the provision of interpretation or by other appropriate means.

Article 14
1. Indigenous peoples have the right to establish and control their educational systems and
institutions providing education in their own languages, in a manner appropriate to their cultural
methods of teaching and learning.
2. Indigenous individuals, particularly children, have the right to all levels and forms of education
of the State without discrimination.
3. States shall, in conjunction with indigenous peoples, take effective measures, in order for
indigenous individuals, particularly children, including those living outside their communities, to
have access, when possible, to an education in their own culture and provided in their own
language.

Article 15
1. Indigenous peoples have the right to the dignity and diversity of their cultures, traditions,
histories and aspirations which shall be appropriately reflected in education and public information.
2. States shall take effective measures, in consultation and cooperation with the indigenous peoples
concerned, to combat prejudice and eliminate discrimination and to promote tolerance,
understanding and good relations among indigenous peoples and all other segments of society.

Article 16
1. Indigenous peoples have the right to establish their own media in their own languages and to
have access to all forms of non-indigenous media without discrimination.
2. States shall take effective measures to ensure that State-owned media duly reflect indigenous
cultural diversity. States, without prejudice to ensuring full freedom of expression, should
encourage privately owned media to adequately reflect indigenous cultural diversity.

Article 17
1. Indigenous individuals and peoples have the right to enjoy fully all rights established under
applicable international and domestic labour law.
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2. States shall in consultation and cooperation with indigenous peoples take specific measures to
protect indigenous children from economic exploitation and from performing any work that is likely
to be hazardous or to interfere with the child’s education, or to be harmful to the child’s health or
physical, mental, spiritual, moral or social development, taking into account their special
vulnerability and the importance of education for their empowerment.
3. Indigenous individuals have the right not to be subjected to any discriminatory conditions of
labour and, inter alia, employment or salary.

Article 18
Indigenous peoples have the right to participate in decision-making in matters which would affect
their rights, through representatives chosen by themselves in accordance with their own procedures,
as well as to maintain and develop their own indigenous decision-making institutions.

Article 19
States shall consult and cooperate in good faith with the indigenous peoples concerned through their
own representative institutions in order to obtain their free, prior and informed consent before
adopting and implementing legislative or administrative measures that may affect them.

Article 20
1. Indigenous peoples have the right to maintain and develop their political, economic and social
systems or institutions, to be secure in the enjoyment of their own means of subsistence and
development, and to engage freely in all their traditional and other economic activities.
2. Indigenous peoples deprived of their means of subsistence and development are entitled to just
and fair redress. 

Article 21
1. Indigenous peoples have the right, without discrimination, to the improvement of their economic
and social conditions, including, inter alia, in the areas of education, employment, vocational
training and retraining, housing, sanitation, health and social security.
2. States shall take effective measures and, where appropriate, special measures to ensure
continuing improvement of their economic and social conditions. Particular attention shall be paid
to the rights and special needs of indigenous elders, women, youth, children and persons with
disabilities.

Article 22
1. Particular attention shall be paid to the rights and special needs of indigenous elders, women,
youth, children and persons with disabilities in the implementation of this Declaration.
2. States shall take measures, in conjunction with indigenous peoples, to ensure that indigenous
women and children enjoy the full protection and guarantees against all forms of violence and
discrimination.

Article 23
Indigenous peoples have the right to determine and develop priorities and strategies for exercising
their right to development. In particular, indigenous peoples have the right to be actively involved in
developing and determining health, housing and other economic and social programmes affecting
them and, as far as possible, to administer such programmes through their own institutions.

Article 24
1. Indigenous peoples have the right to their traditional medicines and to maintain their health
practices, including the conservation of their vital medicinal plants, animals and minerals.
Indigenous individuals also have the right to access, without any discrimination, to all social and
health services.
2. Indigenous individuals have an equal right to the enjoyment of the highest attainable standard of
physical and mental health. States shall take the necessary steps with a view to achieving
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progressively the full realization of this right.

Article 25
Indigenous peoples have the right to maintain and strengthen their distinctive spiritual relationship
with their traditionally owned or otherwise occupied and used lands, territories, waters and coastal
seas and other resources and to uphold their responsibilities to future generations in this regard.

Article 26
1. Indigenous peoples have the right to the lands, territories and resources which they have
traditionally owned, occupied or otherwise used or acquired.
2. Indigenous peoples have the right to own, use, develop and control the lands, territories and
resources that they possess by reason of traditional ownership or other traditional occupation or use,
as well as those which they have otherwise acquired.
3. States shall give legal recognition and protection to these lands, territories and resources. Such
recognition shall be conducted with due respect to the customs, traditions and land tenure systems
of the indigenous peoples concerned.

Article 27
States shall establish and implement, in conjunction with indigenous peoples concerned, a fair,
independent, impartial, open and transparent process, giving due recognition to indigenous peoples’
laws, traditions, customs and land tenure systems, to recognize and adjudicate the rights of
indigenous peoples pertaining to their lands, territories and resources, including those which were
traditionally owned or otherwise occupied or used. Indigenous peoples shall have the right to
participate in this process.

Article 28
1. Indigenous peoples have the right to redress, by means that can include restitution or, when this is
not possible, just, fair and equitable compensation, for the lands, territories and resources which
they have traditionally owned or otherwise occupied or used, and which have been confiscated,
taken, occupied, used or damaged without their free, prior and informed consent.
2. Unless otherwise freely agreed upon by the peoples concerned, compensation shall take the form
of lands, territories and resources equal in quality, size and legal status or of monetary
compensation or other appropriate redress.

Article 29
1. Indigenous peoples have the right to the conservation and protection of the environment and the
productive capacity of their lands or territories and resources. States shall establish and implement
assistance programmes for indigenous peoples for such conservation and protection, without
discrimination.
2. States shall take effective measures to ensure that no storage or disposal of hazardous materials
shall take place in the lands or territories of indigenous peoples without their free, prior and
informed consent. 
3. States shall also take effective measures to ensure, as needed, that programmes for monitoring,
maintaining and restoring the health of indigenous peoples, as developed and implemented by the
peoples affected by such materials, are duly implemented.

Article 30
1. Military activities shall not take place in the lands or territories of indigenous peoples, unless
justified by a relevant public interest or otherwise freely agreed with or requested by the indigenous
peoples concerned.
2. States shall undertake effective consultations with the indigenous peoples concerned, through
appropriate procedures and in particular through their representative institutions, prior to using their
lands or territories for military activities.
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Article 31
1. Indigenous peoples have the right to maintain, control, protect and develop their cultural heritage,
traditional knowledge and traditional cultural expressions, as well as the manifestations of their
sciences, technologies and cultures, including human and genetic resources, seeds, medicines,
knowledge of the properties of fauna and flora, oral traditions, literatures, designs, sports and
traditional games and visual and performing arts. They also have the right to maintain, control,
protect and develop their intellectual property over such cultural heritage, traditional knowledge,
and traditional cultural expressions.
2. In conjunction with indigenous peoples, States shall take effective measures to recognize and
protect the exercise of these rights.

Article 32
1. Indigenous peoples have the right to determine and develop priorities and strategies for the
development or use of their lands or territories and other resources.
2. States shall consult and cooperate in good faith with the indigenous peoples concerned through
their own representative institutions in order to obtain their free and informed consent prior to the
approval of any project affecting their lands or territories and other resources, particularly in
connection with the development, utilization or exploitation of mineral, water or other resources.
3. States shall provide effective mechanisms for just and fair redress for any such activities, and
appropriate measures shall be taken to mitigate adverse environmental, economic, social, cultural or
spiritual impact.

Article 33
1. Indigenous peoples have the right to determine their own identity or membership in accordance
with their customs and traditions. This does not impair the right of indigenous individuals to obtain
citizenship of the States in which they live.
2. Indigenous peoples have the right to determine the structures and to select the membership of
their institutions in accordance with their own procedures.

Article 34
Indigenous peoples have the right to promote, develop and maintain their institutional structures
and their distinctive customs, spirituality, traditions, procedures, practices and, in the cases where
they exist, juridical systems or customs, in accordance with international human rights standards.

Article 35
Indigenous peoples have the right to determine the responsibilities of individuals to their
communities.

Article 36
1. Indigenous peoples, in particular those divided by international borders, have the right to
maintain and develop contacts, relations and cooperation, including activities for spiritual, cultural,
political, economic and social purposes, with their own members as well as other peoples across
borders.
2. States, in consultation and cooperation with indigenous peoples, shall take effective measures to
facilitate the exercise and ensure the implementation of this right.

Article 37
1. Indigenous peoples have the right to the recognition, observance and enforcement of treaties,
agreements and other constructive arrangements concluded with States or their successors and to
have States honour and respect such treaties, agreements and other constructive arrangements.
2. Nothing in this Declaration may be interpreted as diminishing or eliminating the rights of
indigenous peoples contained in treaties, agreements and other constructive arrangements.

Article 38
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States in consultation and cooperation with indigenous peoples, shall take the appropriate measures,
including legislative measures, to achieve the ends of this Declaration.

Article 39
Indigenous peoples have the right to have access to financial and technical assistance from States
and through international cooperation, for the enjoyment of the rights contained in this Declaration.

Article 40
Indigenous peoples have the right to access to and prompt decision through just and fair procedures
for the resolution of conflicts and disputes with States or other parties, as well as to effective
remedies for all infringements of their individual and collective rights. Such a decision shall give
due consideration to the customs, traditions, rules and legal systems of the indigenous peoples
concerned and international human rights.

Article 41
The organs and specialized agencies of the United Nations system and other intergovernmental
organizations shall contribute to the full realization of the provisions of this Declaration through the
mobilization, inter alia, of financial cooperation and technical assistance. Ways and means of
ensuring participation of indigenous peoples on issues affecting them shall be established.

Article 42
The United Nations, its bodies, including the Permanent Forum on Indigenous Issues, and
specialized agencies, including at the country level, and States shall promote respect for and full
application of the provisions of this Declaration and follow up the effectiveness of this Declaration.

Article 43
The rights recognized herein constitute the minimum standards for the survival, dignity and well-
being of the indigenous peoples of the world.

Article 44
All the rights and freedoms recognized herein are equally guaranteed to male and female indigenous
individuals.

Article 45
Nothing in this Declaration may be construed as diminishing or extinguishing the rights indigenous
peoples have now or may acquire in the future.

Article 46
1. Nothing in this Declaration may be interpreted as implying for any State, people, group or person
any right to engage in any activity or to perform any act contrary to the Charter of the United
Nations or construed as authorizing or encouraging any action which would dismember or impair,
totally or in part, the territorial integrity or political unity of sovereign and independent States.
2. In the exercise of the rights enunciated in the present Declaration, human rights and fundamental
freedoms of all shall be respected. The exercise of the rights set forth in this Declaration shall be
subject only to such limitations as are determined by law and in accordance with international
human rights obligations. Any such limitations shall be non-discriminatory and strictly necessary
solely for the purpose of securing due recognition and respect for the rights and freedoms of others
and for meeting the just and most compelling requirements of a democratic society.
3. The provisions set forth in this Declaration shall be interpreted in accordance with the principles
of justice, democracy, respect for human rights, equality, non-discrimination, good governance and
good faith.
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